Some Aspects of the Law of Treaties with Emphasis on Reservations and Invalidity by A. Abu gessisa, Nawal
 
Some Aspects of the Law of Treaties with Emphasis on 
Reservations and Invalidity 
 
 
 
 
 
A Thesis submitted to the University of Khartoum in partial 
Fulfillment of the requirement of the Master of Laws 
 
 
 
By: 
Nawal A. Abu gessisa 
Bachelor of law- Cairo University- Khartoum Branch 1980 -
Diploma in law- University of Khartoum – 1987  
Post Graduate Diploma in Human Rights- University of 
Khartoum-2005 
 
 
Supervisor 
Professor Akolda Man Tier 
Faculty of Law 
March 2009  
 
       II
Table of Contents  
CONTENTS ……………………………………………………………. I 
DEDICATION …………………………………………………………. V 
ACKNOWLEDGEMENT ………………………………………………VI 
PREFACE …………………………………………………...................VII 
TABLE OF CONVENTIONS ……………………………………..….VIII 
TABLE OF CASES ………………………………………………….... IX 
ABSTRACT (IN ENGLISH) ……………………………………….….X 
ABSTRACT (IN ARABIC) ……………………………….…………. XII 
Chapter One: Conclusion of Treaties  
1. Introduction ……………………………………………………………....1 
2. Definition of a Treaty …………………………………………………….4 
   3. Vienna Convention on the Law of Treaties 1969………………….........8 
  4. Basis of binding force of the Treaty (Pacta Sunt Servanda) …………...11 
  5. Parties to Treaties and full powers ……………………………..………13 
  6. Classification of the Treaties …………………………………..……….19 
     (i) Law- making Treaties ………………………..……………………....20 
     (ii) Treaty Contracts: …………………………………………………....21 
7. The making of Treaties ……………………………….…………............21 
    (i) Formalities ……………………………………………………………21 
    (ii) Consent ……………………………………………………………....24 
8. Modes by which a state may express its consent to be bound by a Treaty 
………………………………………………...…………………………....28 
       III
(i)  Consent by Signature……………………………………………..… 28 
(ii) Consent by Exchange of Instruments………………………….…… 30 
(iii) Consent by Ratification …………………………………………… 30 
(iv) Consent by Accession …………………………………………..… 34 
9. Formation of Treaty …………………………………………..… 35 
(i) Accrediting of Persons on behalf of contracting Parties …………… 35 
(ii) Negotiation and Adoption ………………………………………… 35 
(iii) Signature …………………………………………………………. 35 
(iv) Ratification ……………………………………………………….. 36 
(v) Accession or Adhesion …………………………………………… 36 
(vi) Entry into Force ……………………………………………….… 36 
(vii) Registration and Publication ………………………………….… 36 
(viii) Application and Enforcement …………………………………. 37 
10. Conclusion …………………………………………………… ............... 37 
Chapter Two: Reservation of Treaties  
1. Definition of Reservation ……………………………………… .............. 40 
2. The Difference between Reservation and other Procedures …….............. 42 
(i) The difference between Reservation and an Interpretive Declaration . 42 
(ii) The difference between Reservation and Amendment ………………  43 
(iii) The difference between Reservation and Modification of the Treaties … 43 
2. Formulation of Reservation ………………………………………. 44 
3. Compatibility Test ………………………………………………… ......... 45 
4. Acceptance of and Objection to Reservations ……………………........... 50 
       IV
5. Effects of Reservation ……………………………………………............ 52 
6. Reservation on the Human Rights Treaties ……………………… ........... 54 
(i) Reservation on the Elimination of All Forms of  Discrimination against 
Women (CEDAW) ………………………............................................. 58 
(ii) Reservation to Convention on the Rights of the Child 1989 ……… 63 
(iii) Reservation to Treaties according to the decision of International Law 
Commission ……………………………………………………………. 66 
7. Confirmation of Objection …………………………………….… 69 
8. Withdrawal of Objections to Reservations ………………………............ 70 
9. Conclusion ………………………………………………………. ............ 70 
Chapter Three: The Invalidity of Treaties  
1. Municipal Law …………………………………………………............... 75 
2. Representative’s lack of authority ……………………………… ............. 77 
3. Error ……………………………………………………………............... 78 
4. Fraud …………………………………………………………… .............. 79 
5. Corruption of a representative of a State …………………….… .............. 80 
6. Coercion of a representative of a State ………………………… .............. 81 
7. Treaties conflicting with a peremptory norm of general international law 
(jus cogens) and emergence of a new peremptory norm of general 
international (jus cogens) ……….. ................................................................. 85 
8. Conclusion ……………………………………………………… ............. 88 
Chapter Four:  Conclusion and Recommendations  
Conclusion and Recommendation ………………………………… ............. 90 
Bibliography ……………………………………………………… ............ 101 
       V
 
Dedication  
 
To the Soul of my father who motivated me to study law  
To my mother who insisted that I should continue learning, 
even after I became a mother   
 
       VI
 
Acknowledgement  
 
The completion of this thesis would not have been possible 
without the help and support that I received from several people. I 
would like to express my sincere thanks and gratitude to my 
supervisor, Professor Akolda Man Tier, for his valuable guidance 
throughout this research. Also, I would like to extend special 
thanks to my daughters, Dina and Sally, and to my husband for 
their support and encouragement. 
       VII
 
Preface 
 
Owing to the increasing importance of treaties as a source of 
international law and as means of developing peaceful co-
operation among nations, I chose my thesis to be titled “Some 
Aspects of the Law of Treaties with Emphasis on Reservations 
and Invalidity” 
I aimed to discuss and analyze the conclusion of the treaties 
including definition of treaty, the capacity to make treaty, 
referring to the full powers and modes by which states express 
their consent in order to be bound by a treaty and explained what 
is pacta sunt servanda and the procedure by which a treaty enters 
into force. The thesis also discussed reservation of treaties and 
how it is formulated, the acceptance of and objection to 
reservation. Finally, I analyzed the circumstances in which state 
cannot be bound by a treaty because it is invalidating its consent.  
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Some Aspects of the Law of Treaties with Emphasis on 
Reservations and Invalidity 
Abstract 
The importance of treaties between States has historical roots, as a 
source of international law, and as means of developing peace and 
cooperation among the states parties, regardless of differing 
constitutional and social systems. A treaty forms a shared factor between 
states based on their free consent. It establishes and codifies the 
determination and desires of states to fulfill and respect the obligations at 
the international level. The commercial and cultural exchanges between 
states and the international movement on promotion and protection of 
human rights are regulated by treaties.  
Chapter One investigates the importance  of treaties, what is a 
treaty, the capacity to make a treaty including the “full powers”; how a 
treaty is concluded, modes by which a state expresses its consent to be 
bound by treaty, the role of pacta sunt servanda  and the procedure by 
which a treaty enters into force .  
In Chapter Two I examined the reservations to treaties: how they 
are formulated, the acceptance of and objection to reservation, the legal 
effect of reservation, and the withdrawal of reservation. Some examples 
of the reservations to the Convention on the Elimination of All Forms of 
Discrimination against Women 1979 (CEDAW) and the Convention of 
the Rights of the Child 1989 (CRC) are given.    
In Chapter Three I tried to explain the factors which invalidates 
the consent of the state party not to be bound by a treaty. 
       XI
Chapter Four summarizes the conclusion and makes some 
recommendations regarding the gaps in the Vienna Convention on the 
Law of Treaties 1969.  
Among the recommendations is a proposal to include in the 1969 
convention a provision making retroactive changes to treaties made 
under duress or threat or use of force, or dealing with crimes against 
humanity and war crimes. 
 
 
 
 
 
 
 
 
 
  
 
  
IIX       
  ﺑﻌﺾ أوﺟﻪ ﻗﺎﻧﻮن اﻟﻤﻌﺎهﺪات ﻣﻊ اﻟﺘﺮآﻴﺰ ﻋﻠﻰ اﻟﺘﺤﻔﻈﺎت وﺑﻄﻼن اﻟﻤﻌﺎهﺪات
  ﻣﺴﺘﺨﻠﺺ
إن أهﻤﻴﺔ اﻟﻤﻌﺎهﺪات ﺑﻴﻦ اﻟﺪول ﻟﻬﺎ ﺟﺬور ﺗﺎرﻳﺨﻴﺔ آﻤﺼﺪر ﻟﻠﻘﺎﻧﻮن اﻟﺪوﻟﻲ، ﺣﻴﺚ 
واﻟﺘﻌﺎون ﺑﻴﻦ اﻟﺪول اﻷﻋﻀﺎء، ﺑﻐﺾ اﻟﻨﻈﺮ ﻋﻦ ﺗﺒﺎﻳﻦ ﻧﻈﺎﻣﻬﻢ  ﺑﺈﻧﻤﺎء اﻟﺴﻼمﺗﻌﻨﻲ 
 ﺑﻴﻦ اﻟﺪول ﻣﺆﺳﺲ ﻋﻠﻲ ًﺎ ﻣﺸﺘﺮآﻣًﻼﺗﻤﺜﻞ اﻟﻤﻌﺎهﺪات ﻋﺎ. اﻟﺪﺳﺘﻮري واﻹﺟﺘﻤﺎﻋﻲ
 وإﺣﺘﺮام وﺗﺆﺳﺲ وﺗﻘﻨﻦ ﻋﺰم ورﻏﺒﺎت اﻟﺪول اﻷﻋﻀﺎء ﻟﺘﻨﻔﻴﺬ. ﺣﺮﻳﺔ اﻟﺘﺮاﺿﻲ
إن اﻟﺘﺤﻮل اﻟﺘﺠﺎري واﻟﺜﻘﺎﻓﻲ وﺗﻄﻮر وﻧﻤﻮ ﺣﻤﺎﻳﺔ  .اﻟﺪوﻟﻲ اﻹﻟﺘﺰاﻣﺎت ﻋﻠﻲ اﻟﻤﺴﺘﻮي 
  .ﺣﻘﻮق اﻹﻧﺴﺎن ﺗﻨﻈﻢ ﺑﻮاﺳﻄﺔ اﻟﻤﻌﺎهﺪات اﻟﺪوﻟﻴﺔ 
 اﻟﻤﻌﺎهﺪات، ﻣﺎهﻲ اﻟﻤﻌﺎهﺪة ، وأهﻤﻴﺔ إﺑﺮام اﻟﺒﺎب اﻷول ﻣﻦ هﺬا اﻟﺒﺤﺚ ﻳﺘﻨﺎول أهﻤﻴﺔ
اﻟﻤﻌﺎهﺪة ﻣﺘﻀﻤﻨًﺎ وﺛﻴﻘﺔ اﻟﺘﻔﺎوض وآﻴﻔﻴﺔ اﺑﺮام اﻟﻤﻌﺎهﺪة ، واﻟﻄﺮق اﻟﺘﻲ ﺑﻤﻘﺘﻀﺎهﺎ 
ت اﻟﻨﺎﺟﻤﺔ ﻋﻦ ﺎﻣهﺪة ، واﻹﻟﺘﺰام ﺑﺘﻨﻔﻴﺬ اﻹﻟﺘﺰاﺗﻌﺒﺮ اﻟﺪول ﻋﻦ ﻣﻮاﻓﻘﺘﻬﺎ ﻟﻺﻟﺘﺰام ﺑﺎﻟﻤﻌﺎ
  .اﻟﻤﻌﺎهﺪة ﺑﺤﺴﻦ ﻧﻴﺔ واﻹﺟﺮاءات اﻟﺘﻲ ﺑﻤﻘﺘﻀﺎهﺎ ﺗﺪﺧﻞ اﻟﻤﻌﺎهﺪة ﺣﻴﺰ اﻟﺘﻨﻔﻴﺬ 
اﻟﻘﺎﻧﻮﻧﻲ ﻟﻘﺒﻮل اﻟﺘﺤﻔﻆ ﻳﺘﻨﺎول اﻟﺒﺎب اﻟﺜﺎﻧﻲ اﻟﺘﺤﻔﻈﺎت ﻋﻠﻲ اﻟﻤﻌﺎهﺪة ، واﻷﺛﺮ 
 ﺗﻌﺮﺿﻨﺎ ﻟﻠﺘﺤﻔﻆ ﻋﻠﻲ إﺗﻔﺎﻗﻴﺔ اﻟﻘﻀﺎء ﻟﻠﺘﺤﻔﻈﺎتواﻹﻋﺘﺮاض ﻋﻠﻴﻪ وﺳﺤﺒﻪ ، وآﻤﺜﺎل 
م ، وإﺗﻔﺎﻗﻴﺔ ﺣﻘﻮق اﻟﻄﻔﻞ 9791( ﺳﻴﺪاو)ﻟﻤﺮأة ﻋﻠﻲ ﺟﻤﻴﻊ أﺷﻜﺎل اﻟﺘﻤﻴﻴﺰ ﺿﺪ ا
  . م 9891
 رﺿﺎء اﻟﺪوﻟﺔ ﺧﺮقﻳﺘﻨﺎول اﻟﺒﺎب اﻟﺜﺎﻟﺚ ﻣﻦ هﺬا اﻟﺒﺤﺚ اﻟﻌﻮاﻣﻞ اﻟﺘﻲ ﺗﺆدي اﻟﻲ 
  . ﺑﺎﻹﻟﺘﺰام ﺑﻤﻌﺎهﺪة ﻣﺎ 
ﺘﻨﺎول اﻟﺒﺎب اﻟﺮاﺑﻊ ﻣﺠﻤﻞ وﻣﻠﺨﺺ اﻧﻌﻘﺎد اﻟﻤﻌﺎهﺪات وﺑﻌﺾ اﻟﺘﻮﺻﻴﺎت ﻟﺴﺪ أي وﻳ
 .م9691ﻪ إﺗﻔﺎﻗﻴﺔ ﻓﻴﻴﻨﺎ ﻟﻠﻤﻌﺎهﺪات  ﻟﻢ ﺗﺘﻀﻤﻨغﻓﺮا
 ﻴﻨﺎ ﻟﻠﻤﻌﺎهﺪات ﻴ ﻓﺔﺎﺗﻔﺎﻗﻴﺑن ﻳﻀﻤﻦ ﻧﺺ أﻳﺠﺐ وﻣﻦ ﺿﻤﻦ اﻟﺘﻮﺻﻴﺎت   
و أآﺮاﻩ ﺗﻔﺎﻗﻴﺎت اﻟﺘﻰ ﺗﻤﺖ ﻋﻦ ﻃﺮﻳﻖ اﻹﻹ ا آﻞﻐﻴﻴﺮﺮ رﺟﻌﻰ ﻟﺘﺄﺛﻳﺴﺮى ﺑ  م9691
  .ﺔﻧﺴﺎﻧﻴﻹوﺟﺮاﺋﻢ ﺿﺪ اأرﺗﻜﺎب ﺟﺮاﺋﻢ ﺣﺮب ﺈو ﺑأو اﻟﻌﻨﻒ أاﻟﺘﻬﺪﻳﺪ 
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Chapter One 
Conclusion of Treaties 
1. Introduction 
A treaty is a generic term used to include convention, agreement, 
arrangement, protocol and exchange of notes. International law does not 
distinguish between agreements identified as treaties and other agreements. 
The name accorded to an agreement is not in itself important and is of no 
legal effect. For the purpose of the convention, “treaty” means an 
international agreement concluded between states in written form and 
governed by international law. 
The importance of treaties has always been acknowledged .Treaties 
are increasingly utilized to regulate relations between international persons 
and the expansion in the subject-matter of international law is reflected in 
the diversity of subject matter regulated by treaty.1  
In the modern period treaties have been the first and foremost source 
of international law besides international customs; general principles of law 
recognized by civilized nations; decision of courts or tribunals and juristic 
works.2 
Article 38 of the Statute of the International Court of Justice lists 
international conventions whether general or particular, establishing rules 
expressly recognized by the contesting states. The term, ‘conventions’ is 
used in a general and inclusive sense. It would seem to apply to any treaty, 
convention, protocol, or agreement, regardless of its title or form. A 
convention may be general, either because of the number of parties to it, or 
                                                 
1 Rebbecca M. M. Wallace, International law, p.224 (3rd edition -1997)  
2 S.K. Kapoor, International law, p.54-55 (11th edition-1996) 
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because of the character of its contents; it may be ‘particular’ because of the 
limited number of parties, or because of the limited character of its subject-
matter. 
When an international tribunal decides an international dispute its first 
endeavour is to find out whether there is an international treaty on the point. 
In case there is an international treaty, the decision of the court is based upon 
the provisions of that treaty. According to article 2 of the Vienna Convention 
on the Law of the Treaties, 1969, “A treaty is an agreement whereby two or 
more states establish or seek to establish relationship between them 
governed by international law”  
What is a treaty? How is a treaty concluded? How is a treaty to be 
interpreted? These questions are best considered in the light of 1969 Vienna 
Convention on the Law of Treaties. This Convention, which entered into 
force in January 1980, was the product of 20 years work by the International 
Law Commission. The Convention is regarded as essentially codifying 
customary international law though some of the provisions are seen as 
representing progressive development, for example Article53 on treaties 
conflicting with a peremptory norm of general international law (jus 
cogens). 
The Convention does not have retroactive effect, but because it spells 
out established rules it may be applied to agreements pre-dating the 
convention, for example in the League of Nations Mandate in the Namibia 
(South West Africa)3 and similarly the convention’s rules were applied to 
the 1881 Argentina / Chile Treaty. 
It is a fundamental principle of the law of treaties that once the parties 
enter into a treaty, they are bound by its provisions. This principle is 
                                                 
3 Ian Brownlie, Public International Law. 580 (6th edition, 2003) 
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expressed as a rule known as (pacta sunt servenda) which means “the 
inviolability, not of the unchangeability of treaties. The revision of treaties is 
neither exception nor in contradiction with the norm of pacta sunt servanda”. 
According to Prof. Brierly, “In short, the clausula is a rule of construction 
which secures that a reasonable effect shall be given rather than an 
unreasonable one which would result from literal adherence to its expressed 
terms only”4. 
Article 62 (1) of the Vienna Convention on the Law of Treaties 
provides:  
A fundamental change of circumstances which has 
occurred with regards to those existing at the time of the 
conclusion of a treaty, and which was not foreseen by the parties, 
may not be invoked as a ground for withdrawing from the treaty 
unless; 
(a) The existence of those circumstances constituted an 
essential basis of the consent of the parties to be bound 
by the treaty; and  
(b) The effect of the change is radically to transform the 
extent of obligations still to be performed under the 
treaty. 
Article 62 (2) excludes treaties that fix boundaries from operation of 
doctrine in order to avoid threat to the peace5.  Thus the two doctrines pacta 
sunt servanda and rebus sic stantibus can be reconciled to some extent. It is 
                                                 
4 Cited in S.K. Kapoor, supra note 2, at 433. 
5 Id., at 433. 
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certainly the most fundamental principle of law of treaties that every treaty is 
binding upon the parties and must be performed by them in good faith6.  
2. Definition of a Treaty: 
The word treaty means “a written agreement by which two or more 
states or international organizations create or intend to create a relation 
between themselves operating within the sphere of international law”. Here 
the word operating within the sphere of international law means within the 
system and against the background of international law. A “treaty” is a 
formal instrument of agreement by which two or more states establish or 
seek to establish a relation under international law between themselves. The 
term “treaty” does not include an agreement effected by exchange of notes, 
or an instrument to which a person other than state is, or may be a party. 
International law is not the only legal system within which a state can 
contract. If the United Kingdom government bought 1,000 tons of chilled 
beef from the Government of the Argentine Republic upon the basis of a 
standard form of contract used in the meat trades it is believed that this 
contract would not be a treaty and would not be governed by international 
law, but by the terms of the contract, supplemented, if necessary by general 
principles of law, including private international law. At the same time there 
is nothing to prevent the parties to such transaction embodying them in a 
treaty and subjecting them to international law if they wish. In addition to 
“commodity agreements” governments enter into many transactions of a 
private law nature, such as loans of money, price agreements, lease of lands, 
and building … etc7. 
                                                 
6 Id., at 433. 
7 Lord McNair, The Law of Treaties, p.5 (1st edition, 1961). 
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It is clear that the genus of agreements denoted by the word treaty is a 
wide one. 
The international society is equipped for the purpose of carrying out 
its multifarious transactions, such as cession, exchange of territory, creation 
of rights in respect of territory (so-called dispositive treaties); political 
agreements relating to peace, alliance, friendship, neutrality, guarantee, and 
commerce,…etc. Law making treaties particularly of multifarious character, 
treaties akin to charters of incorporation, because they create international 
union or organizations and so forth8.  
In spite of the variety in its objects, it is obvious that the treaty as a 
concept of international law has been mainly indebted in the course of its 
development to the agreement or contract of private law.   
In the case of contract English law requires that there must be a 
common intention of the parties to enter into legal obligation mutually 
communicated expressly or impliedly, and will infer such an intention. A 
corresponding rule applies to treaties and the inference of intention referred 
to, is more important in the case of treaties because it sometimes happens 
that of two governments who conclude a treaty one at any rate has no 
intention of creating a legal obligation or of performing what it has promised 
to do9. Therefore, international treaties are agreements of a contractual 
character, between states, or organizations of states, creating legal rights and 
obligations between the parties.  
A treaty, being a contract, must not be confused with various 
documents having relation to treaties but not in themselves treaties – Thus, a 
memoiré is a diplomatic note containing a summary exposition of the 
                                                 
8 Id., at 5. 
9 Id., at 6. 
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principle facts of an affair. A proposal is a document comprising an offer 
submitted by one state to another. A note verbal is an unsigned document 
containing a summary of conversation or of events, and the like … etc. 
Classifications of the different kinds of treaties are of limited 
usefulness. These will be referred to in a later section. 
The dissolution of the League of Nations had raised an essential point 
in South West Africa Case10. South West Africa was under the 
administration of the government of South Africa after World War I. In 1945 
after the dissolution of League of Nations, Government of South Africa 
refused to covert South West Africa to the trusteeship of the newly created 
organization the United Nations. This conflict was taken to the International 
Court of Justice, for advisory opinion. It advised that all the mandates of the 
League of Nations should be transferred to the United Nations. So South 
Africa should continue under the legal boundaries that applied to its 
agreements with the League of Nations.   
In the modern period international treaties have been the first and 
foremost source of international law. Whenever an international court has to 
decide an international dispute, its first endeavour is to find out whether 
there is an international treaty on the point or not. In case there is an 
international treaty governing the matter under dispute, the decision of the 
court is based on the provisions of the treaty. International treaties occupy 
the same significant position in the field of international law as the 
legislation occupies in the municipal law. 
In the view of Oppenheim, “International treaties are agreements of a 
contractual character between states or organizations of states creating legal 
rights and treaties”. According to Prof Schwarzenberger “Treaties are 
                                                 
10 Cited in Oppenheim, International Law, 880-81 (8th edition, 1963). 
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agreements between subjects of international law creating a binding 
obligation in international law”. According to Starke, “In nearly all the cases 
the object of the treaty is to impose binding obligations on the state who are 
parties to it”11. 
Compared with municipal law the various methods by which rights 
and duties may be created in international law are relatively unsophisticated. 
Within a state, legal interests may be established by contracts between two 
or more persons, or by agreements under seal, or under the develop system 
for transferring property, or indeed by virtue of legislation or judicial 
decisions. International law is more limited as far as the mechanisms for the 
creation of new rules are concerned. Custom relies upon a measure of state 
practice supported by opinio juris and is usually, although not invariably, an 
evolving and timely process. Treaties, on the other hand, are a more direct 
and formal method of international law creation12. Under international law a 
treaty creates international legal obligations, with corresponding duties of 
compliance and remedies, including rights of retaliation, in the event of a 
breach. A treaty may also create domestic legal obligation. 
States transact a vast amount of work by using the device of the treaty, 
in circumstances which show the process of international law procedures 
when compared with the many ways in which a person within a state’s 
internal order may set up binding rights and obligations. For instance, wars 
will be terminated, disputes settled, territory acquired, special interests 
determined, alliances established and international organizations created, all 
by means of treaties. No simpler method of reflecting the agreed objectives 
of states really exists and international convention has to suffice both 
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straightforward bilateral agreements and complicated multilateral 
expressions of opinion. The concept of the treaty and how it operates 
become very important to the evolution of international law13.  
A treaty is basically an agreement between parties on the international 
scene. Although treaties may be concluded, or made, between states and 
international organizations, they are primarily concerned with relations 
between states. The emphasis will be on the appropriate rules which have 
emerged as between states. The 1969 Vienna Convention on the Law of 
Treaties partly reflects customary law and constitutes the basic framework 
for any discussion of the nature and characteristics of treaties. Certain 
provisions of the convention may be regarded as reflective of customary 
international law, such as the rules on interpretation, material breach and 
fundamental change of circumstance. Others may not be so regarded, and 
constitute principles binding only upon state parties14. 
3. Vienna Convention on the Law of Treaties 1969: 
The International Law Commission has concerned itself with the law 
of treaties, and in 1966 it adopted a set of seventy five draft articles. These 
draft articles formed the basis for the Vienna Conference which in two 
sessions (1968 and 1969) completed the work on Vienna Convention on the 
Law of Treaties, consisting of eighty five articles and an Annex. The 
convention entered into force on 27 January 1980 and not less than ninety 
one states have become parties. 
The convention is not as a whole declaratory of general international 
law. It does not express itself so to be. Various provisions clearly involve 
progressive development of the law; and the preamble affirms that questions 
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not regulated by its provisions will continue to be governed by the rules of 
customary international law. 
Nonetheless, a good number of articles are essentially declaratory of 
existing law and certainly those provisions which do not constitute 
presumptive evidence of emergent rules of general international law. The 
provisions of the convention are normally regarded as a primary source: as 
for example in the oral proceedings before the International Court of Justice 
in the Namibia case15. In its advisory opinion in that case the court observed: 
“The rules laid down by the Vienna convention … concerning termination of 
a treaty relationship on account of breach (adopted without a dissenting 
vote) may in many respects be considered as a codification of existing 
customary law on the subject”.  
The convention was adopted by a very substantial majority at the 
conference and constitutes a comprehensive code of the main areas of the 
law of treaties. However it does not deal with: 
(a) Treaties between states and organizations, or between two or more 
organizations. 
(b) Question of state succession 
(c) The effect of war on treaties 
The Convention is not retroactive in effect16.  
A provisional draft of the international law commission defined treaty 
as (any international agreement in written form, whether embodied in a 
single instrument or in two or more related instruments and whatever its 
particular designation treaty, convention, charter, statute, act, declaration, 
concordat, exchange of notes, agreed minute, memorandum of agreement or 
                                                 
15 Cited in Ian Brownlie, supra note 3, at 579-580. 
16 Id., at 580. 
 10
any other appellation) concluded between two or more states or other 
subjects of international law and governed by international law17. The 
reference to “other subjects” of the law was designed to provide for treaties 
concluded by international organizations, the Holy See, and other 
international entities such as insurgents18. 
In the Vienna Convention, as in the final Draft of the Commission, the 
provisions are confined to treaties between states. Article I on the scope of 
the convention provides that the present convention applies between states. 
Article 3 explained that the fact that the convention is limited, but shall not 
affect the legal force of agreement between states and other subjects of 
international law or between such other subjects of international law13. 
While most international agreements are in writing , written form is not 
essential to their binding character but  Article 2(1)(a) defines treaty  as  “an 
international agreement concluded between states in written form and 
governed by international law, whether embodied in a single instrument or 
in two or more related instruments and whatever its particular designation”.  
Article 2 stipulates that the agreements to which convention extends 
be governed by international law and thus excludes the various commercial 
arrangements, such as purchase and lease, made between governments and 
operating only under one or more national laws. The capacity of particular 
international organization to make treaties depends on the constitution of the 
organization concerned19.  
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4. Basis of binding force of the treaty (Pacta Sunt Servanda):  
There is a great controversy amongst the jurists in regard to the 
binding force of a treaty. In the view of Italian jurist, Anzilotti, the binding 
force of a treaty is on account of the fundamental principle known as Pacta 
Sunt Servanda. According to this principle, States are bound to fulfill in 
good faith the obligations assumed by them under treaties. In this connection 
Oppenheim has remarked, “The question why international treaties have 
binding force always was and is still much disputed. Many writers find the 
binding force of treaties in the law of nature, others in religious and moral 
principles; others again in the self – restraint exercised by a state in 
becoming a party to the treaty. Some assert that it is a will of the contracting 
parties which gives binding force to their treaties. The correct answer is 
probably that the treaties are legally binding because there exists a 
customary rule of international law." The binding effect of that rule rests in 
the last resort on the fundamental assumption which is neither consensual 
nor necessarily legal, of the objective binding force of international law20.  
This assumption is frequently expressed by the principle, pacta sunt 
servanda.  “The norm pacta sunt servanda which constituted since ages ago 
stable and essential absolute truth of the science  of international law and for 
this it is difficult to be denied on principle, is undoubtedly a positive norm of 
international law.  Few rules for the ordinary society have such a deep moral 
and religious influence as the principle of the sanctity of contracts; pacta 
sunt servanda. The principle of sanctity of contracts is an essential condition 
of life of any social community”21. The life of international community is 
based not only on relations between states but also to an ever-increasing 
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degree of relations between states and foreign corporations or foreign 
individuals. No economic relations between states and foreign corporations 
can exist with out principle of pacta sunt servanda”22. 
 In its Advisory Opinion in 1922 on the Designation of Worker 
Delegates to the International Labour Conference, the Permanent Court of 
International Justice emphasized that the contractual obligation was not 
merely “moral obligation” but was “an obligation by which, in law, the 
parties are bound to one another”. Later on the International Court of Justice 
in its Advisory Opinion of 1951 on the Reservation to the Genocide 
Convention stated that:  
“None of the contracting parties is entitled to prejudice 
by means of unilateral decisions or particular agreements, 
the object and raison de etra of the convention”23. 
Perhaps the most fundamental principle of international law and 
surely the basic principle of treaties is pacta sunt servanda. The Preamble of 
the Vienna Convention 1969 notes that the principle of pacta sunt servanda 
is universally recognized. Article 26 of the said Convention provides that 
“every treaty in force is binding upon the parties to it and must be performed 
by them in good faith”. But “it (i.e. pacta sunt servanda ) means nothing 
more than that the basis for the validity of international agreements and 
therefore for international law itself is the postulate that international 
agreements are binding. The realization that international customary law 
does not rest on agreements and that the text pacta sunt servanda is itself a 
rule of customary law, led to new formulations of the basic norm. Kelsen 
made a formulation which takes account of usage as the origin of the rules of 
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international law. States ought to behave as they have customarily 
behaved24.    
5. Parties to treaties and full powers: 
A state possesses the treaty – making power only so far as it is 
sovereign. States which are not fully sovereign can become parties only to 
such treaties as they are competent to conclude. It is impossible to lay down 
a hard and fast rule defining the competence of all not – fully sovereign 
states25.  Every thing depends upon the special case. Thus, the constitutions 
of federal states comprise provisions with regard to the competence, if any, 
of the member – states to conclude international treaties among themselves 
as well as with foreign states. Thus, again, it depends upon the special 
relation between the suzerain and the vassal how far the latter possesses the 
competence to enter into treaties with foreign states; ordinarily a vassal can 
conclude treaties concerning such matters as railways, extradition, 
commerce, and the like. Similarly, protected states may conclude treaties if 
so authorized by the protecting state or the treaty establishing the 
protectorate. An instrument is void as a treaty if concluded in disregard of 
the international limitations upon the capacity of the parties to conclude 
treaties26. 
Lord McNair adopts the following classification of states competent to 
make treaties. 
1- Fully sovereign states, including all the sovereign states forming the 
Commonwealth of Nations. 
2- The Holy See 
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3- Federal states 
4- Confederation of states 
5- States in personal union 
6- States in Real union 
7- Dependent states 
a- Protected states 
b- Vassal states 
8- Permanently neutralized states 
9- International organization of states 
10- Native Chiefs and peoples27 
States can exercise their capacity to conclude treaties either 
individually or, when acting collectively through public international 
organization __ i.e. organization of states created by treaty. Thus the United 
Nations has concluded treaties with member states, with states which are not 
members, and with various specialized agencies which are themselves 
organizations of states. The latter, in turn, have concluded numerous 
agreements between themselves as well as with States. International practice 
prior to the establishment of the United Nations shows examples of 
international agreements concluded by public international organizations.   
The treaty – making power of states is, as a rule, exercised by their 
heads, acting either personally or through representatives appointed by them, 
or by their governments. This means that treaties are declared to be 
concluded either as between heads of states or, as is increasingly the 
practice, between Governments. Occasionally the treaty is concluded 
between states as such28. 
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Heads of States do not act in person, but through authorized 
representatives to act for them. Such representatives receive a written 
commission, known as powers or full powers, which authorize them to 
negotiate in the name of the respective head of state. They also receive oral 
or written, open or secret, instructions. But, as a rule, they do not conclude a 
treaty finally. For all treaties concluded by such representatives are, in 
principle, not valid before ratification. If they conclude a treaty by exceeding 
their powers or acting contrary to their instruction, the treaty is not a real 
treaty, and is not binding upon the states they represent. While, often the 
treaty-making power of states is exercised by their Heads, the constitutional 
practice of some states assigns it, so far as many matters are concerned, to 
their Governments. In such a case it is the Government, and not the Head of 
the State, which must ratify the treaty, in order to make it binding29. 
For some non-political purposes of minor importance, certain minor 
functionaries are recognized as competent to exercise the treaty –making 
power of their states, that is to say, delegated to them. Such functionaries 
are, by their offices and duties, competent to enter into certain agreements 
without the requirement of ratification. Thus, for instance, in time of war, 
military and naval officers in command can enter into agreements 
concerning a suspension of arms, the surrender of a fortress, the exchange of 
prisoners, and the like. In the United States the Postmaster – General is 
authorized by statute to negotiate and conclude, by and with the advice of 
the President, “postal treaties or conventions” and to interpret them with an 
effect binding upon all officers of the United States. As in other cases, 
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treaties of this kind are valid only when these functionaries have not 
exceeded their powers30.  
Generally only sovereign sates are competent to make a treaty.  In 
accordance with the principle of sovereignty, sovereign states have unlimited 
powers to make treaties. Those states which are not completely sovereign are 
not competent to make them. Mostly the representatives of the sovereign 
states first sign the treaties but the treaties do not bind their governments or 
states until they ratify them. In view of the developing and changing 
character of international law, international organization may also make 
treaties. Thus, generally only states which fulfill the requirements of 
statehood, or international organizations can be parties to treaties31. 
There is no prescribed form or procedure, and how a treaty is 
formulated and by whom it is actually signed will depend upon the intention 
and agreement of the states concerned. Treaties may be drafted as between 
states or governments, or heads of states, or governmental departments, 
whichever appears the most expedient. . For instance, many of the most 
important treaties are concluded as between heads of state, and many of the 
more mundane agreements are expressed to be as between government 
departments, such as minor trading arrangements32. 
In the domestic constitutional establishment the power to make 
treaties depends upon each country’s municipal regulations and varies from 
state to state. In the United Kingdom, the treaty-making power is within the 
prerogative of the Crown, whereas in the United States it resides with the 
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President ‘with the advice and consent of the Senate, and the concurrence of 
two – thirds of the senators33. 
Nevertheless, there are certain rules that apply in the formation of 
international conventions. In international law, states have the capacity to 
make agreements, but since states are not identifiable human persons, 
particular principles have evolved to ensure that persons representing states 
indeed have the power so to do for the purpose of concluding the treaty in 
question. Such persons must produce what is termed ‘full powers’34. 
Accordingly to article 7 of Vienna Convention on the Law of Treaties   
provides for full powers as: 
1. A person is considered as representing a State for the 
purpose of adopting or authenticating the text of a treaty 
or for the purpose of expressing the consent of the state 
to be bound by a treaty if: 
(a) He produces appropriate full powers; or  
(b) It appears from the practice of the states concerned or 
from other circumstance that their intention was to 
consider that person as representing the state for such 
purposes and to dispense with full powers35. 
2. in virtue of their functions and without having to produce 
full powers, the following are considered as representing 
their state: 
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(a) Heads of state, Heads of Government and Ministers 
for Foreign Affairs, for the purpose of performing all 
acts relating to the conclusion of a treaty;  
(b) Heads of diplomatic missions, for the purpose of 
adopting the text of a treaty between the accrediting 
state and the state to which they are accredited; 
(c) Representatives accredited by states to an 
international conference or to an international 
organization or one of its organs for the purpose of 
adopting the text of a treaty in that conference, 
organization or organ. 
Full powers refer to document certifying status from the competent 
authorities of the state in question. This provides security to the other parties 
to the treaty that they are making agreements with persons competent to do 
so. However, certain persons do not need to produce such full powers, by 
virtue of their position and functions. The International Court of Justice 
noted in the Application of the Genocide Convention (Bosnia) case36 that, 
‘According to international law, there is no doubt that every head of state is 
presumed to be able to act on behalf of the state in its international 
relations’. 
Any act relating to the making of a treaty by a person not authorized 
as required will be without any legal effect, unless the state involved 
afterwards confirms the act. One example of this kind of situation arose in 
1951 as regards to a convention relating to the naming of cheeses. It was 
signed by a delegate on behalf of both Sweden and Norway, but it appeared 
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that he had authority only from Norway. However, the agreement was 
subsequently ratified by both parties and entered into effect.  
In Qatar v. Bahrain37, the court denied the claim of Bahrain’s Foreign 
Minster that he had no authority under Bahrain’s constitution to conclude a 
treaty as the existence of a valid treaty had to be determined objectively. 
6. Classification of the Treaties: 
There are attempts to classify different kinds of treaties according to 
its practical importance. Treaties are divided into two classes. In one class 
are treaties concluded for the purpose of laying down general rules of 
conduct among a considerable number of states. Treaties of this kind may be 
termed law-making treaties. Into the other class falls treaties concluded for 
any other purpose. In a sense the distinction between law-making and other 
treaties is merely one of convenience. In principle, all treaties are law-
making inasmuch as they lay down rules of conduct which the parties are 
bound to observe as law. However, in addition to the fact that some treaties, 
on account of the large number of the parties thereto, acquire the complexion 
of legislative instruments, judicial practice has tended to recognize a type of 
treaty which, although contractual in origin and character, possesses an 
existence independent of and transcending the parties to the treaty38. As we 
mentioned before treaties are the most important source of international law. 
Article 38 of the Statute of the International Court of Justice lists 
international conventions whether general or particular establishing rules 
expressly recognized by the contesting states as the first source of 
international law. When an international tribunal decides an international 
dispute, its first endeavour is to find out whether there is an international 
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treaty on the point. In case there is an international treaty the decision of the 
court is based upon the provisions of that treaty. 
(i) Law- making treaties: 
The provisions of law-making treaty are directly the source of 
international law. The development of law-making treaties received its 
motivation from the middle of 19th century. The main reason for this 
development was due to the changes of inadequate custom, which is still the 
most important source of international law. Consequently, states considered 
it necessary and expedient to enter into treaties and thereby establish their 
relations in accordance with the changing times and circumstances. Law- 
making treaties may again be divided into two types: 
(a) Treaties enunciating rules of universal international 
law.  The United Nations Charter is the best example 
of this type of treaty. 
(b) International treaties which lay down general 
principles. These treaties are entered into by a large 
number of countries. The 1958 Geneva Conventions 
on the Law of the Sea and Vienna Convention on the 
Law of Treaties 1969 are good examples of these 
types of treaties39. 
Law-making treaties perform the same functions in the international 
field as legislation does in the municipal law. Law-making treaties are the 
means through which international law can be adapted in accordance with 
the changing times and circumstances and the rule of law among the states 
can be strengthened. Treaty process is also a useful means to develop 
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universal international law. But an international treaty can enunciate 
universal principle only when it receives the support of essential states. For 
example a law-making treaty which does not receive the support of nations, 
such as , Russia , Britain , America, France and China, cannot effectively 
enunciate general or universal rules40. 
(ii) Treaty contracts: 
As compared to law-making treaties, treaty contracts are entered into 
by two or more states. The provisions of such treaties are binding on the 
parties to the treaty. Such treaties also help the formation of international 
law through the operation of the principles governing the development of 
customary rules. This may happen when a similar rule is incorporated in a 
number of treaty contracts. Beside this a treaty entered into by a few states is 
subsequently accepted by many other states as they enter into similar 
treaties41. 
7. The making of treaties: 
(i) Formalities 
International law itself prescribes neither form nor procedure for the 
making of international engagements; it cannot be asserted that international 
law regards writing as essential to the creation of an interstate agreement, 
though it is rare to find an oral agreement between states. Provided that the 
two persons whose spoken words are relied upon as evidence of the 
agreement are duly authorized to bind their states, a binding relation should 
result. It is, however, highly inconvenient to include an oral agreement 
within the scope of the term ‘treaty’, because nearly all the relevant material, 
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judgments, and awards, diplomatic dispatches, presuppose a written 
instrument of some kind; great difficulty would arise from any attempt to 
apply that body of law to agreement made by word of mouth42. 
Moreover, from the point of view of policy, it is undesirable that an 
agreement between states should be made by word of mouth, firstly because 
an oral statement can rarely, be as clear and permanent as a written 
statement, and, secondly, because it is undemocratic that two persons, who 
are authorized to conclude the treaty should be able to make an agreement 
binding millions of human beings by spoken words, without the intervention 
of any other political organ43. 
A Treaty is therefore concluded as soon as mutual consent of the 
parties becomes clearly apparent. Such consent must always be given 
expressly or by unmistakable conduct, for a treaty cannot be concluded by 
mere implied obedience. It does not differ much if an agreement is made 
orally or in writing. There have been rare instances of oral treaties. These 
include in 1697 an oral treaty of alliance by Pillau between Peter the Great 
of Russia and Fredrick III. However in practice treaties take the form of a 
written document, signed by authorized representative of the contracting 
parties. International compacts which take a form of written contracts are 
sometimes termed not only agreements or treaties, but acts, convention, 
declaration, protocols, and the like. But there is no essential difference 
between them, and their binding force upon the contracting parties is the 
same, whatever be their name44. 
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Treaties invariably are in written form. It cannot be stated unclear, 
however, that an oral agreement has no legal significance. Oral statements 
have been held to be binding45. 
Article 2 (a) of the Vienna Convention on the Law of Treaties defines 
a “treaty” as meaning an international agreement concluded between states 
in a written form. 
The Vienna Convention applies only to agreements ‘in written form’ 
but Article.3 stipulates that this limitation is without prejudice to the legal 
force of agreements ‘not in written form’. It reads: 
1. The fact that present convention does not apply to 
international agreements concluded between states 
and other subjects of international law or between 
such other subjects of international law, or to 
international agreement not in written form , shall not 
affect: 
(a) the legal force of such agreements; 
(b) the application to them of any of the rules set 
forth in the present convention to which they 
would be subject under international law 
independently of the convention; 
(c) the application of the convention to the relations 
of states as between themselves and international 
agreements to which other subjects of 
international law are also parties. 
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Obviously substantial parts of the convention are not relevant to oral 
agreements: the fact remains that important parts of the law, for example, 
relating to invalidity and termination, will apply to oral agreement. 
(ii) Consent: 
A treaty being a contract, so mutual consent of the parties is 
necessary. Mere proposals made by one party, and not accepted by the other, 
are therefore not binding. Negotiation on the items of a future treaty, without 
the parties entering into an obligation to conclude that treaty is not binding. 
A preliminary treaty requires the mutual consent of the parties with regards 
to certain important points, whereas other points have to be settled by the 
definitive treaty to be concluded later46. 
Real consent on the part of the representatives of a state concluding a 
treaty is a condition of its validity. A treaty concluded as the result of 
intimidation or scare or coercion exercised personally against the 
representative is invalid. However, with regard to the freedom of action of 
the state as such, international law as it existed prior to the Covenant of the 
League of Nations, the Charter of the United Nations, and the General 
Treaty for the Renunciation of War, disregarded the effect of coercion in the 
conclusion of a treaty imposed by the victor upon the vanquished state47. 
The position has now probably changed under Vienna Convention on the 
Law of Treaties. Although a treaty was concluded with the real consent of 
the parties, it is not binding if the consent was given in error, or under a 
mistake produced by a fraud of the contracting party. Boundary treaties 
based upon an incorrect map or a map fraudulently altered by one of the 
parties, would by no means be binding. Although there is freedom of action 
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in such cases, consent has been given in circumstances which prevent the 
treaty from being binding.48    
Once a treaty has been drafted and agreed by authorized 
representatives, a number of stages are then necessary before it becomes a 
binding legal obligation upon the parties involved. The text of the agreement 
drawn up by the negotiators of the parties has to be adopted and article 9 of 
the Vienna Convention provides that adoption in international conferences 
takes place by the vote of two-thirds of the states present and voting, unless 
by the same majority it is decided to apply a different rule. This procedure 
follows basically the practice recognized in the United Nations General 
Assembly and carried out in the majority of current-conferences. An 
increasing number of conventions are now adopted and opened for signature 
by means of UN General Assembly resolutions, such as the 1966 
International Covenants on Human Rights and the 1984 Convention against 
Torture, using normal Assembly voting procedures. Another significant 
point is the tendency-in recent conferences to operate by way of agreement 
so that there would be no voting until all efforts to reach agreement by 
consensus have been exhausted. In cases other than international 
conferences, adoption will take place by the consent of all the states 
involved in drawing up the text of the agreement49. 
The consent of the states parties to the treaty in question is a vital 
factor, since states may (in the absence of a rule being also one of customary 
law) be bound only by their consent. Treaties are in this sense contracts 
between states and if they do not receive the consent of the various states, 
their provisions will not be binding upon them. There are, however, a 
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number of ways in which a state may express its consent to an international 
agreement. It may be signaled, according to article 11 of the Vienna 
Convention, by signature, exchange of instruments constituting a treaty, 
ratification, acceptance, approval or accession. In addition, it may be 
accomplished by any other means, if so agreed50. 
It is a fundamental principle of law of contract that there should be 
free consent of the parties. Consent procured by coercion or fraud makes the 
contract voidable. In international treaties also, ordinarily free consent is 
required. But this rule has not been followed strictly. In case of international 
treaties this rule is very flexible. In the past a number of international treaties 
were made through coercion or fear yet they were considered binding. For 
example, the conquering state imposed its conditions on the vanquished state 
and compelled it to sign it. Treaties entered into after the First and Second 
World wars are glaring examples of such types of treaties51. 
The Vienna Convention on the Law of Treaties 1969 has ended all 
ambiguities in this connection and has provided definite rules. The preamble 
to the convention notes that the principles of free consent and good faith are 
universally recognized52. 
In the case of error, Article 48 of Vienna Convention provides: 
1. A state may invoke an error in a treaty as invalidating its 
consent to be bound by the treaty if the error relates to a 
fact or situation which was assumed by that state to exist at 
the time when the treaty was concluded and formed an 
essential basis of its consent to be bound by the treaty. 
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2. Paragraph 1 shall not apply if the state in question 
contributed by its own conduct to the error or if the 
circumstances were such as to put that state on notice of a 
possible error. 
3. An error relating only to the wording of the text of a treaty 
does not affect its validity; article 79 then applies, to 
correct an error in the working of the treaty which are not a 
ground of invalidating the treaty. 
As regards fraud, article 49 provides that if a state has been induced to 
conclude a treaty by the fraudulent conduct of another negotiating state, the 
state may invoke the fraud as invalidating its consent to be bound by the 
treaty.  
Regarding corruption of a representative of a state article 50 provides 
that if the expression of a state’s consent to be bound by a treaty has been 
procured through the corruption of its representative directly or indirectly by 
another negotiating state, the state may invoke such corruption as 
invalidating its consent to be bound by the treaty. As regards coercion of a 
representative of a state Article 51 of the convention provides that where 
consent was obtained through coercion or threats to the said representative 
of the state the country would not be bound by the treaty. Article 52 further 
provides that a treaty is void, at the time of its conclusion; if it conflicts with 
a peremptory norm of general international law. For the purpose of the 
present convention, a peremptory norm of general international law is a 
norm accepted and recognized by the international community of states as a 
whole as a norm from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having the 
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same character. In the Fisheries Jurisdiction case53 the International Court of 
Justice had also occasion to consider the validity of treaties and summarized 
its conclusion in the following words: 
1. Under the principles of contemporary international law, 
which found their expression in the Charter of the United 
Nations and the Vienna Convention on the Law of 
Treaties, a treaty concluded under threat or use of force is 
void. 
2. The allegation that a given treaty is concluded under 
coercion is an accusation of a very serious nature, and it 
cannot be based on the grounds of a vague general charge, 
unfortified by evidence in its support. 
3. By reason of the seriousness of this accusation, the 
question whether a given treaty is vitiated by coercion 
should be decided by an international body, preferably the 
International Court of Justice. 
8. Modes by which a state may express its consent to be 
bound by a treaty:  
The means by which a state expresses its consent to be bound by a 
treaty are mentioned in Article 11 of Vienna Convention. These will be 
outlined only. 
(i)  Consent by Signature:   
A state gives its consent to the text of the treaty by signature as 
defined in article 12 of the Vienna Convention which reads: 
                                                 
53 Cited in S.K. Kapoor, id., at 420. 
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1. The consent of a state to be bound by a treaty is 
expressed by the signature of its representative when: 
(a) The treaty provides that signature shall have that 
effect: 
(b) It is otherwise established that the negotiating states 
were agreed that signature should have that effect; or 
(c) The intention of the state to give that effect to the 
signature appears from the full powers of its 
representative or was expressed during the 
negotiation. 
2. for the purpose of paragraph1: 
(a) The initialing of a text constitutes a signature of the 
treaty when it is established that the negotiating states 
so agreed; 
(b) The signature ad referendum of a treaty by 
representative, if confirmed by his state, constitutes a 
full signature of the treaty. 
Although consent by ratification is probably the most popular of the 
methods adopted in practice, consent by signature does retain some 
significance, especially in light of the fact that to insist upon ratification in 
each case before a treaty becomes binding is likely to burden the 
administrative machinery of government and result in long delays. 
Accordingly, provision is made for consent to be expressed by signature. 
This would be appropriate for the more routine and less politicized treaties54. 
The act of signature is usually a formal affair. Often in the more important 
treaties, the head of state will formally add his signature in an elaborate 
                                                 
54 Malcolm Shaw, supra note 12, at 818. 
 30
ceremony. In multilateral conventions, a special closing session will be held 
at which authorized representatives will sign the treaty. However, where the 
convention is subject to acceptance, approval or ratification, signature will in 
principle be a formality and will mean no more than that state representative 
has agreed upon an acceptable text, which will be forwarded to their 
particular governments for the necessary decision as to acceptance or 
rejection. However, signature has additional meaning in that in such cases 
and pending ratification, acceptance or approval, a state must refrain from 
acts which would defeat the objective and purpose of the treaty until such 
time as its intentions with regard to the treaty have been made clear55. 
(ii) Consent by Exchange of Instruments:  
Article 13 explained the consent of states to be bound by a treaty 
constituted by instruments exchanged between them may be expressed by 
that exchange when the instruments declare that their exchange shall have 
that effect or it is otherwise established that those states had agreed that the 
exchange of instruments should have that effect.   
(iii) Consent by Ratification: 
Ratification is the term for the final confirmation given by the parties 
to an international treaty concluded by their representatives, and is 
commonly used to include the exchange of the documents embodying that 
confirmation. Although a treaty is concluded as soon as the mutual consent 
is manifest from acts of the duly authorized representatives, its binding force 
is, as a rule, suspended until ratification. The function of ratification is, 
therefore to make the treaty binding. Before ratification no treaty has been 
concluded, but a mere mutual proposal to conclude a treaty has been agreed 
                                                 
55 Id., at 818. 
 31
to, although representatives are authorized, and intended, to conclude a 
treaty by signatures. Governments act, as a rule, on the view that a treaty is 
concluded as soon as their mutual consent is clearly apparent. They make a 
distinction between their consent, given by representatives, and their 
ratification, to be given subsequently; they do not confuse the two by 
considering their ratification to be their consent. It is for that reason that a 
treaty cannot be ratified in part, that no alterations of the treaty are possible 
through the act of ratification, that a treaty may be tacitly ratified by its 
execution, that it is always dated from the day when it was duly signed by 
the representatives, and not from the day of its ratification, and that there is 
no essential difference between such treaties as need, and such as do not 
need, ratification. Moreover although there is no legal obligation to ratify a 
treaty, there are many reasons why the signature of a treaty cannot be 
regarded as a mere formality. In signing a treaty a state exercises an 
influence upon many of its important procedural clauses, such as those 
relating to accession, to reservation, to condition of entry into force, and the 
like. Also, according to a widely accepted view, signatory states, even if 
they have not yet ratified a treaty, may validly exercise the right of objecting 
to reservations appended by any other state wishing to become a party to the 
treaty56. 
The device of ratification by the competent authorities of the state is 
historically well established and was originally devised to ensure that the 
representative did not exceed his powers or instructions with regard to the 
making of a particular agreement. Although ratification (or approval) was 
originally a function of the sovereign, it has in modern times been made 
subject to constitutional control. 
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The advantages of waiting until a state ratifies before it becomes a 
binding document have basically two aspects, internal and external. In the 
latter case, the delay between signature and ratification may often be 
advantageous in allowing extra time for consideration, once the negotiating 
process has been completed. The internal aspects are the most important, for 
they reflect the change in political atmosphere that has occurred in the last 
150 years and has led to a much greater participation by a state’s population 
in public affairs. By providing for ratification, the feelings of public opinions 
have an opportunity to be expressed with the possibility that a strong 
negative reaction may result in the state deciding not to ratify the treaty 
under consideration57. 
The rules relating to ratification vary from country to country. In the 
United Kingdom, although the power of ratification comes within the 
prerogative of the Crown, it has become accepted that treaties involving any 
change in municipal law, or adding to the financial burdens of the 
government or having an impact upon the private rights of British subjects 
will be first submitted to Parliament and subsequently ratified. There is, in 
fact, a procedure known as the Ponson by Rule which provides that all 
treaties subject to ratification are laid before Parliament at least twenty- one 
days before the actual ratification takes place. Different considerations apply 
in the case of the United States33. However, the question of how a state 
effects ratification is a matter for internal law alone and outside international 
law. Article 109 (4) of the Interim National Constitution of the Republic of 
the Sudan 2005, provides that:  
“The National Assembly may delegate to the 
President of the Republic the power to ratify international 
                                                 
57 Malcolm N. Shaw, supra note 12, at 818-819. 
 33
conventions and agreements while the National 
Assembly is not in session; however such ratified 
conventions or agreements shall not be subject to 
subsequent ratification by the National Assembly and 
shall be deposited before the National Assembly as soon 
as it is convened.  
Ordinarily without ratification a treaty cannot become binding 
.Ratification means that the head of State or its Government approves (or 
ratifies) the signatures of its authorized representative. Article 2 of the 
Vienna Convention on the Law of Treaties 1969 explained that ratification is 
the international act whereby a state establishes on the international plane its 
consent to be bound by a treaty. It is generally agreed that ratification 
becomes effective from the day when it is made. It has no retroactive effect. 
Some jurists are of the view that without ratification a treaty has no value in 
law. This view might have been correct in the past but in the present period 
this view has undergone significant changes. It depends upon the intentions 
of the parties as to whether or not the treaty will have the force of law. 
According to Article 14 of the Vienna Convention on the Law of Treaties 
1969 a state becomes bound by treaty when it ratifies it positively. 
The reasons for ratification of treaty may be stated as follows:  
1. Through the process of ratification the States get an 
opportunity to consider in detail the treaties which have 
been signed by their representatives. 
2. On the basis of the principle of sovereignty each State is 
entitled to keep itself away from the treaty or repudiate it if 
it so desires. 
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3. Sometimes the provisions of treaties require some changes 
in the State law. And so the time between the signature and 
ratification is utilized for bringing about changes in the 
State law. 
4. Lastly, on the basis of democratic principles the 
Government of the State gets opportunity to respect the 
public in respect of treaties or to get the consent of the 
parliament58. 
Within this framework there is controversy as to which treaties need 
to be ratified. Some writers maintain that ratification is only necessary if it is 
clearly, contemplated by the parties to the treaty and this approach has been 
adopted by the United States which in general will dispense with ratification 
only in the case of executive agreements. Ratification in the case of bilateral 
treaties is usually accomplished by exchanging the requisite instruments but 
in the case of multilateral treaties the usual procedure is for one party to 
collect the ratifications of all states keeping all parties informed of the 
situation. It is becoming more accepted that in such instances the Secretary – 
General of the United Nations will act as the depositary for ratification. In 
some cases signatures to treaties may be declared subject to acceptance or 
approval59. 
(iv) Consent by Accession: 
This is the normal method by which a state becomes a party to a treaty 
it has not signed either because the treaty provides that signature is limited to 
certain states and it is not such a state or because a particular deadline for 
signature has passed. Article 15 notes that consent by accession is possible 
                                                 
58 S.K. Kapoor, supra note 2, at 423. 
59 Malcolm N. Shaw, supra note 12, at 820. 
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where the treaty so provides or the negotiating states were agreed or 
subsequently agreed that consent by accession could occur in the case of the 
state in question. Important multilateral treaties often declare that states or in 
certain situations other specific entities may accede to the treaty at a later 
date, that is after the date after which it is possible to signify acceptance by 
signature60. 
9. Formation of Treaty:  
The main steps in the formation of treaty may be stated as follows: 
(i) Accrediting of persons on behalf of contracting parties: 
The first step in the formation of treaty is the accrediting persons on 
behalf of the contracting parties. State authorizes some representatives to 
represent them in the negotiation, adoption and signature, etc of a treaty. 
Unless these representatives are accredited or authorized, they cannot 
participate in the conference. 
(ii) Negotiation and Adoption: 
The accredited persons of contracting parties enter into negotiation for 
the adoption of the treaty. After the matters are settled, the treaty is adopted. 
(iii) Signature: 
After negotiation, next important step is the signature of the accredited 
representatives of the contracting parties. The authorized representatives of 
the state parties sign the treaty on behalf of their states. It may, however, be 
noted that the treaty does not become binding until it is ratified by the 
respective states. 
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(iv) Ratification: 
Ratification is a very important step in the formation of treaty. 
Ordinarily, unless and until a treaty is ratified it does not bind the states 
concerned. By ratification we mean that the head of state or the state 
government by conforming to the provisions of the constitution confirms or 
approves the signature made by their authorized representatives on the 
treaty. The state parties become bound by the treaty after ratification. 
(v) Accession or Adhesion: 
The practice of the states shows that those states which have not 
signed the treaty may also accept it later on. This is called accession. A 
treaty becomes a law only after it has been ratified by the prescribed number 
of the state parties. Even after the prescribed numbers of state parties have 
signed, the other states may also accept or adhere to that treaty. This is called 
adhesion.  
(vi) Entry into Force: 
The entry into force depends upon the provisions of the treaty. Some 
treaties enter into force immediately after the signature. But the treaty for 
which ratification is necessary enters into force only after it has been ratified 
by the States which have signed and ratified. The necessary number of 
ratifications are stated in the treaty itself. It is fundamental principle of 
international law that only parties to a treaty are bound by that treaty.  
(vii) Registration and publication: 
After treaty comes into force its registration and publication are also 
ordinarily considered essential. Article 102 of the UN Charter provides that 
the registration and publication of any international treaty or agreement is 
essential, and if not registered it cannot be invoked before any organ of the 
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United Nations. Thus international treaties or agreements should be 
registered and published. This provision does not mean however that if the 
treaty is not registered and published it will not come into force or become 
invalid. In fact Art 102 means that if a treaty is not registered in the United 
Nations it cannot be invoked before any organ of the United Nations. The 
object of Article 102 is to prevent the practice of secret agreements between 
States and to make it possible for the people of democratic States to 
repudiate such treaties when publicly disclosed. 
(viii) Application and Enforcement: 
 The last step of the formation of treaty is its application and 
enforcement. After a treaty is ratified, published and registered it is applied 
and enforced.   
10. Conclusion 
Treaties have been the first and the primary source of international 
law. Whenever an international court has to decide an international dispute it 
first tries to find out whether there is a treaty on the point or not. 
Treaties are agreements concluded between states or organizations of 
states creating legal rights and obligations between its parties. Although 
treaties are concluded by states and international organizations, they are 
primarily concerned with relationships between states. Art. 2 of The Vienna 
Convention on the Law of Treaties 1969, defines a treaty as an international 
agreement concluded between States in written form and governed by 
international law, whether embodied in a single instrument or in two or more 
related instruments and whatever its particular designation. 
Vienna Convention on the Law of Treaties 1969 which was adopted in 
May 1969, and entered into force in January 1980, constitutes a 
 38
comprehensive code of the main area on the law of treaties. It realizes the 
importance of treaties as a source of international law, and as means of 
developing peaceful co-operation among nations, admitting that disputes 
concerning treaties, should be settled by peaceful means, and in conformity 
with the principles of justice and international law, and respect the 
international principles of the equal rights and self determination of people, 
sovereignty, equality, and independence of all states, non-interference in the 
domestic affairs, the prohibition of threats or use of force, and the 
observation of human rights and fundamental freedoms for all.  
There is no substantive requirements of form or how a treaty is 
formulated, so the manner in which treaties are negotiated and brought into 
force are governed  by the intention and the consent of the parties. 
The principles of free consent and good faith are essential in 
concluding a treaty. This rule is termed Pacta Sunt Servanda, which means 
states must perform their treaty obligations in good faith. This reflects 
customary law and constitutes the basic framework for any treaty. 
Consent procured by coercion, fraud or act of threats, shall be without 
any legal effects. Generally only sovereign states are competent to make 
treaties. The making of treaties is one of the oldest and the most 
characteristic exercise of independence or sovereignty on the part of States.   
States’powers to make treaties depend upon the countries municipal 
regulations and varies from one state to another. The state should identify a 
person and ensure that the person representing state, has the power for the 
purpose of concluding the treaty in question. Such person must produce 
what is termed full powers referred to as the document certifying status from 
the competent authorities of the state in question. Certain persons do not 
need to produce such full powers by virtue of their position and function. 
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This exception refers to heads of the state, ministers of foreign affairs, heads 
of diplomatic mission, representatives accredited by States to an 
international conference or to an international organization or one of its 
organs. 
The International Court of Justice noted in the Application of 
Genocide Convention (Bosnia) case already referred to that:  
“according to international law there is no doubt 
every head of state is presumed to be able to act on 
behalf of the state in its international relations”. 
“Full powers” involve an authority to negotiate, to sign and to seal a 
treaty. Once a treaty has been drafted and agreed by authorized 
representatives, and before it becomes binding, some stages should be taken, 
that the text of agreement drawn up by the negotiators of the parties has to 
be adopted-and Article 9 of the Vienna Convention explains the adoption. 
The consent of the states parties to the treaty in question is a vital 
factor. There are many ways by which a state may express its consent and 
article 11 of the 1969 Convention illustrates these ways by saying the 
consent of a State to be bound by a treaty may be expressed by signature, 
exchange of instruments constituting a treaty, ratification, acceptance, 
approval or accession, or by any other means if so agreed. 
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Chapter Two 
Reservation to Treaties 
1. Definition of Reservation: 
Where a state is satisfied with most of the terms of a treaty, but is 
unhappy about particular provisions, it may in certain circumstances, wish to 
refuse to accept or be bound by such provisions, while consenting to the rest 
of the agreement. By the device of excluding certain provisions states may 
agree to be bound by a treaty which otherwise they might reject entirely. 
This may have beneficial results in the cases of multilateral conventions, by 
including as many states as possible to adhere to the proposed treaty. To 
some extent it is a means of encouraging harmony amongst states of widely 
differing social, economic and political systems, by concentrating upon 
agreed, basic issues and accepting disagreement on certain other matters. 
The capacity of a state to make reservations to an international treaty 
illustrates the principle of sovereignty of states, whereby a state may refuse 
its consent to particular provisions so that they do not become binding upon 
it. On the other hand, of course, to permit a treaty to become honeycombed 
with reservations by a series of countries could jeopardise the whole 
exercise. It could seriously dislocate the whole purpose of the agreement and 
lead to some complicated inter-relationships amongst states .This problem 
does not arise in the case of bilateral treaties, since a reservation by one 
party to a proposed term of the agreement  would necessitate a 
renegotiation1. An agreement between two parties cannot exist where one 
party refuses to accept some of the provisions of the treaty. This is not the 
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case with respect to multilateral treaties and here it is possible for individual 
states to dissent from particular provisions by announcing their intention 
either to omit altogether or understand them in a certain way2. 
A reservation is defined in article 2-(d) of the Vienna Convention on 
the Law of Treaties 1969 as:  
“a unilateral statement however phrased or named, 
made by a state, when signing, ratifying, accepting, 
approving or acceding to a treaty, whereby it purports to 
exclude or to modify the legal effect of certain provisions 
of the treaty in their application to that state”.  
This may have beneficial results in the cases of multilateral 
conventions. The Vienna convention did not create the concept of 
reservation but codified existing customary law. Thus even states that have 
not formally acceded to the Vienna convention act as if they had. The 
Vienna Convention on the Law of Treaties is the authoritative instrument on 
the international law of treaties.  Most of its provisions are thought to reflect 
customary international law, so they are considered binding even on nation-
states (such as the United States) that are not formally parties to the Vienna 
Convention3.  
This definition begs the question of validity, which is determined on 
contractual and not unilateral basis. The formerly accepted rule for all kinds 
of treaties was that reservations were valid only if the treaty concerned 
permitted reservations and if all other parties accepted the reservation. On 
this basis a reservation constituted a counter-offer which required a new 
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3 Fredreic L. Kirgis, The American Society of International Law, Reservation to Treaties 
and United States Practice, May 2003, www.google.com.  
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acceptance, failing which the state making the counter offer would not 
become a party to the treaty. This view rests on a contractual conception of 
the absolute integrity of the treaty as adopted4. 
For the formulation of the reservation Article 19 provides; 
1. A State may, when signing, ratifying, accepting, approving 
or acceding to a treaty, formulate a reservation unless: 
(a) the reservation is prohibited by the treaty; 
(b) the treaty provides that only specified reservations, 
which do not include the reservation in question , may 
be made; or 
(c) in cases not falling under sub-paragraphs(a)and(b), the 
reservation is incompatible with the object and 
purpose of the treaty.  
This means reservation must not be incompatible with the object and 
the purpose of the treaty. Furthermore, a treaty might prohibit reservations or 
only allow for certain reservations to be made (article 2(1) (d) and 19-23, 
Vienna Convention of the Law of Treaties1969) 
2. The Difference between Reservation and other 
Procedures: 
(i) The difference between reservation and an interpretive declaration:  
Reservation is defined under the Vienna convention and 
“interpretative declarations” are not. An interpretative declaration is a 
declaration by a State as to its understanding of some matter covered by a 
treaty or its interpretation of a particular provision. Unlike reservations, 
declarations merely clarify a State's position and do not purport to exclude or 
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modify the legal effect of a treaty. The Secretary-General, as depositary, 
pays specific attention to declarations to ensure that they do not amount to 
reservations. Usually, declarations are made at the time of signature or at the 
time of deposit of an instrument of ratification, acceptance, approval or 
accession. Political declarations usually do not fall into this category as they 
contain only political sentiments and do not seek to express a view on legal 
rights obligations under a treaty5.  
(ii) The difference between reservation and amendment:    
Also reservation is different from the “amendment” which refers to 
the formal alteration of treaty provisions affecting all the parties to the 
particular agreement. Such alterations must be effected with the same 
formalities that attended the original formation of the treaty. Many 
multilateral treaties lay down specific requirements to be satisfied for 
amendments to be adopted. In the absence of such provisions, amendments 
require the consent of all parties (Art 40, Vienna Convention of the Law of 
Treaties1969)6. 
(iii) The difference between reservation and modification of the treaties:   
Modification is a term which refers to the variation of certain treaty 
provisions only as between particular parties of a treaty, while in their 
relation to the other parties the original treaty provisions remain applicable. 
If the treaty is silent on modifications, they are allowed only if the 
modifications do not affect the rights or obligations of the other parties to the 
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treaty and do not contravene the object and the purpose of the treaty. (Art 
41, Vienna Convention on the Law of Treaties 1969)7. 
Revision has basically the same meaning as amendment. However, 
some treaties provide for a revision additional to an amendment (i.e. Article 
109 of the Charter of the United Nations). In that case, the term “revision” 
refers to an overriding adoption of the treaty to changed circumstances, 
whereas the term “amendment” refers only to a change of singular 
provisions8. 
2. Formulation of Reservation: 
Under Article 19 of the Vienna Convention, a state may, when 
signing, ratifying, accepting, approving or acceding to a treaty to formulate 
reservation, subject to the conditions mentioned above. A reservation shall 
be worded in such a way as to allow its scope to be determined, in order to 
assess in particular its compatibility with the object and purpose of the 
treaty. So vague or general reservations are not acceptable. 
Reservations must be specific and transparent, so that the Committee, 
those under the jurisdiction of the reserving State and other States parties 
may be clear as to what obligations of human rights compliance have or 
have not been undertaken. Reservations may thus not be general, but must 
refer to a particular provision of the Covenant and indicate in precise terms 
its scope in relation thereto9. 
According to article 57 of the European Convention on Human 
Rights, “[r]eservations of a general character shall not be permitted…”. The 
European Court of Human Rights, in the Belilos case, declared invalid the 
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interpretative declaration (equivalent to a reservation) by Switzerland on 
article 6, paragraph 1, of the European Convention because it was “couched 
in terms that are too vague or broad for it to be possible to determine their 
exact meaning within the scope10. 
3. Compatibility test: 
The ‘compatibility’ test is the least objectionable solution but is by no 
means an ideal regime, and many problems remain. The application of the 
criterion of compatibility with object and purpose is a matter of appreciation, 
but this is left to individual states. In the period of League of Nations (1920-
46) the practice in regard to multilateral conventions showed a lack of 
consistency. The League secretariat, and later the Secretary-General of the 
United Nations, in his capacity as depositary of conventions concluded 
under the auspices of the League, followed the principle of absolute 
integrity. 
In contrast the members of the Pan American Union, later the 
Organization of American States, adopted a flexible system which permitted 
a reserving state to become party vis-à-vis-non-objecting states11. 
Article 19 for formulation of reservation provides, in part, that 
“a state may when signing, ratifying , accepting, 
approving or acceding to a treaty” …This general liberty 
in formulating a reservation raised that point which is 
called the compatibility test and is difficult to determine. 
It is not always clear what the object and purpose of the treaty is, 
especially when treaties are long and complex.  
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A reservation must be compatible with the object and purpose of the 
treaty, and since other States are required, under article 20, to take a position 
on this compatibility, it must be possible for them to do so. This will not be 
the case if the reservation in question is worded in such a way as to preclude 
any determination of its scope, in other words, if it is vague or general, as 
indicated in the title of draft guideline 3.1.7. 
A state or an international organization may not formulate a 
reservation to a treaty provision relating to non-derogable rights unless the 
reservation in question is compatible with the essential rights and obligations 
arising out of that treaty. In assessing that compatibility, account shall be 
taken of the importance which the parties have conferred upon the rights at 
issue by making them non-derogable. This question of reservations to non-
derogable obligations contained in human rights treaties, as well as in certain 
conventions on the law of armed conflict, environmental protection or 
diplomatic relations, is very similar to the question of reservations to treaty 
provisions reflecting peremptory norms of general international law. It could 
however be resolved in an autonomous manner. States frequently justify 
their objections to reservations to such provisions on grounds of the treaty-
based prohibition on suspending their application whatever the 
circumstances12. 
Following the adoption of the Convention on the Prevention and 
Punishment of the Crime of Genocide by the General Assembly of the 
United Nations in 1948, a divergence of opinion arose of the admissibility of 
reservations to the convention, which contained no provision on the subject. 
The International Court of Justice was asked for an advisory opinion and it 
stressed the divergence of practice and the special characteristics of the 
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convention, including the intention of the parties and the General Assembly 
that it should be universal in scope. The principal finding of the court was 
that “a state which has made … a reservation which has been objected to by 
one or more of the parties to the convention but not by others, can be 
regarded as being a party to the convention if the reservation is compatible 
with the object and purpose of the convention13.  
So far as bilateral treaties are concerned, there are no difficulties 
because if either party refuses to accept the reservation, the treaty comes to 
an end, but the same is not true in case of multi-lateral treaties. Multi – 
lateral treaties present conflicting legal problems.  At one time it was 
generally agreed that reservation could be allowed only when the treaty 
expressly made a provision in this regard. But the modern practice of State 
shows that a State is entitled to make reservation in a treaty and the relations 
of those States which do not oppose the said reservation are governed by the 
treaty. In the advisory opinion given in 1951, on the Reservations to the 
Convention on Prevention and Punishment of the Crime Genocide the 
International Court of Justice held14:  
(a) That a state which has made and maintained a reservation 
which has been objected to by one or more of the parties 
to the convention but not by others can be regarded as a 
party to the convention if the reservation is compatible 
with the object and purpose of the convention; 
(b) That if a party to the treaty objects to a reservation which 
it considers to be incompatible with the object and 
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purpose of treaty, it can consider that the reserving state 
is not a party to the treaty; and 
(c) That if, on the other hand, a party accepts the reservation 
as being compatible with the object and purpose of the 
treaty it could consider that the reserving state is a party 
to the treaty.  
The court was asked by the General Assembly in November 1950, a 
series of questions as to the position of a State which attached reservations to 
the signature of the multilateral convention on Genocide if other States, 
signatories of the same convention objected to these reservations. In its 
advisory of 28 may, 1951, the court said that even if a convention contained 
no article on the subject of reservation, it did not follow that they were 
prohibited. The character of the convention, its purposes and its provisions 
must be taken into account. It was the compatibility of the reservation with 
the purpose of the convention which must furnish the criterion of the attitude 
of the State making the reservation, and the State which objected thereto. It 
may be noted here that the court was adjudicating only on the specific case 
referred to it, namely, the Convention on the Prevention and Punishment of 
the Crime of Genocide 194815. 
“Although the opinion of the International Court of 
Justice was limited to the case of the Genocide 
Convention it must be considered as having a distinct 
bearing upon the question of reservation in general, 
further, while the opinion fails to give a working legal 
rule, it gives the view that, the principle of the universal 
consent to reservation is not well suited to the 
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requirements of international intercourse and that it is 
impracticable and unwarranted to give one State the right 
to prevent another State from becoming a party to the 
convention16. 
The international community of states has increased (it has tripled in 
the last 20 years) which made it increasingly difficult to draft the general 
multilateral convention which will reconcile all interests and view points. 
This alone argues in favour of some degree of liberality with respect to the 
making of reservations. The flexibility of Convention Regime does 
accordingly have some advantages for the future. 
For example the USA reservation to the Convention on the Prevention 
and Punishment of the Crime of Genocide provides:  
“(1) That with reference to article IX of the Convention, 
before any dispute to which the United States is a party 
may be submitted to the jurisdiction of the International 
Court of Justice under this article, the specific consent of 
the United States is required in each case. 
(2) That nothing in the Convention requires or authorizes 
legislation or other action by the United States of 
America prohibited by the Constitution of the United 
States as interpreted by the United States”17. 
The position of the Soviet members of the International Law 
Commission, which debated law of treaties, was that reservations were 
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necessary institution because treaties should be the expression of the will of 
the parties18. 
The Government of the United Arab Emirates makes a reservation 
with respect to article IX thereof concerning the submission of disputes 
arising between the Contracting Parties relating to the interpretation, 
application or fulfillment of this Convention, to the International Court of 
Justice. 
4. Acceptance of and Objection to Reservations:  
Article 19 of the Vienna convention of the law of Treaties 1969 
indicates the general liberty to formulate a reservation when signing, 
ratifying, accepting, approving or acceding to a treaty and then states three 
exceptions. The first two exceptions are reservations expressly prohibited 
and reservations not falling within provisions in a treaty permitting specified 
and no others. The third class of impermissible reservations relates to cases 
falling outside the first mentioned classes in which the reservation is 
incompatible with the object and purpose of the treaty19. 
Despite this flexibility which is given by article 19 mentioned above, 
article 20 provides for acceptance of and objection to reservations other than 
those expressly authorized by a treaty: 
1. A reservation expressly authorized by a treaty does not 
require any subsequent acceptance by the other contracting 
states unless the treaty so provides. 
2. When it appears from the limited number of the negotiating 
states and the object and purpose of a treaty that the 
application of the treaty in its entirety between all the parties 
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is an essential condition of the consent of each one to be 
bound by the treaty, a reservation requires acceptance by all 
the parties. 
3. When a treaty is a constituent instrument of an international 
organization and unless it otherwise provides, a reservation 
requires the acceptance of the competent organ of that 
organization. 
4. In cases not falling under the preceding paragraphs and 
unless the treaty otherwise provides: 
(a) An objection by another contracting state to a reservation 
does not preclude the entry into force of the treaty as 
between the objecting and reserving states unless a 
contrary intention is definitely expressed by the objection 
state. 
(b) an act expressing a state’s consent to be bound by the 
treaty and containing a reservation is effective as soon as 
at least one other contracting states has accepted the 
reservation. 
5. For the purpose of paragraphs 2 and 4 and unless the treaty 
otherwise provides, a reservation is considered to have been 
accepted by a state if it shall have raised no objection to the 
reservation by the end of a period of twelve months after it 
was notified of the reservation or by the date on which it 
expressed its consent to be bound by the treaty, whichever is 
later. 
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5. Effects of Reservation: 
As regards the legal effects of reservations and of objections to 
reservations, article 21 provides that a reservation established with regard to 
another party in accordance with Article 19, 20 and 23: (a) modifies for the 
reserving state in its relations with that other party the provisions of the 
treaty to which the reservation relates to the extent of the reservation20. An 
example of this was provided by the Libyan reservation to the 1961 Vienna 
convention on Diplomatic Relations with regard to the diplomatic bag , 
permitting Libya to search the bag with the consent of the state whose bag it 
was, and insist that it be returned to its state of origin . Since the UK did not 
object to the reservation; it could have acted similarly with regard to Libya’s 
diplomatic bags. However, the reservation does not modify the provisions of 
the treaty for the other parties to the treaty as between themselves. Article 
21(3) provides that where a state objects to a reservation, but not to the entry 
into force of the treaty between itself and the reserving state, then ‘the 
provisions to which the reservation relates do not apply as between the two 
states to the extent of the reservation’.  
This provision was applied by the arbitration tribunal in the Anglo – 
French Continental Shelf case21, where it was noted that: The combined 
effect of the French reservation and their rejection by the United Kingdom is 
neither to render article 6 of Geneva Convention on the Continental Shelf, 
1958 inapplicable in to to , as the French Republic contends, nor to render it 
applicable in to to, as the United Kingdom primarily contends. It is to render 
the article inapplicable as between the two countries to the extent of the 
reservation. The Vienna Convention also provides for the withdrawal of 
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reservations as well as of objections to reservations. Article 22 provides that 
unless the treaty otherwise provides, a reservation may be withdrawn at any 
time and the consent of State which has not accepted the reservation is not 
required for its withdrawal. Unless the treaty otherwise provides, an 
objection to a reservation may be withdrawn at any time. 
There is a trend with regard to human right treaties to regard 
impermissible reservation as serving that reservation so that the provision in 
question applies in full to the reserving state. As in the Belilos case , the 
European Court of Human Rights laid down  that the effect of defining the 
Swiss declaration as a reservation which was then held to be invalid, 
Switzerland was bound by the provision of article (6) in full22. 
In general, reservations are deemed to have been accepted by states 
that have raised no objections to them at the end of a period of twelve 
months after notification of the reservation, or by the date on which consent 
to be bound by the treaty was expressed, whichever is the later. Reservations 
must be in writing and communicated to the contracting states and other 
states entitled to become parties to the treaty, as must acceptance of, and 
objections to, reservations23. 
Most multilateral conventions today will in fact specifically declare 
their position as regards reservations. Some, however, for example the 
Geneva Conventions on the High Seas, 1958, make no mention at all of 
reservations, while others may specify that reservations are possible with 
regard to certain provisions only. Still others may prohibit altogether any 
reservations24.   
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6. Reservation on the Human Rights Treaties:  
The problem with inadmissible reservations happens more often with 
human rights treaties. In respect of the International Covenant on Civil 
Political Rights, 1966, the United Nations Human Rights Committee has 
addressed the issue of reservations in this way: The absence of a prohibition 
on reservation does not mean that any reservation is permitted. The matter of 
observations under the Covenant and the first Optional Protocol is governed 
by international law. Article 19(3) of the Vienna Convention on the Law of 
Treaties provides relevant guidance. It stipulates that where a reservation is 
not prohibited by the treaty or falls within the specified permitted categories, 
a State may make a reservation provided it is not incompatible with the 
object and purpose of the treaty. Even though, unlike some other human 
rights treaties, the Covenant does not incorporate a specific reference to the 
object and purpose test, that test governs the matter of interpretation and 
acceptability of reservations25. 
In an instrument which articulates very many civil and political rights, 
each of the many articles, and indeed their interplay, secures the objectives 
of the Covenant. The object and purpose of the Covenant is to create legally 
binding standards for human rights by defining certain civil and political 
rights and placing them in a framework of obligations which are legally 
binding for those states which ratify; and to provide efficacious supervisory 
machinery for the obligations undertaken26. 
Reservation that offend peremptory norms would not be compatible 
with the object and purpose of the Covenant. Although treaties that are mere 
exchanges of obligations between states allow them to reserve inter se 
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application of rules of general international law may not be the subject of 
reservations. Accordingly, a state may not reserve the right to engage in 
slavery, to torture, to subject persons to cruel, inhuman or degrading 
treatment or punishment, to arbitrarily deprive persons of their lives, to 
arbitrarily arrest and detain persons, to deny freedom of thought, conscience 
and religion, to presume a person guilty unless he proves his innocence , to 
execute pregnant women or children, to permit the advocacy of national, 
racial or religious hatred, to deny to persons of marriageable age the right to 
marry, or to deny to minorities the right to enjoy their own culture, profess 
their own religion, or use their own language a general reservation to the 
right to a fair trial would not be27. 
With some human rights treaties there are monitoring bodies like 
tribunals who can make binding decisions; eg the European Court of Human 
Rights in the 1988 Belilos case28. In this case, in a report of 16 April 1981, 
the Lausanne police laid an information against Belilos for having 
contravened the municipality’s General Police Regulations by having taken 
part in a demonstration in the streets of the city on 4 April for which 
permission had not been sought in advance.  
Mrs. Belilos complained that she had not been tried by an independent 
and impartial tribunal within the meaning of Article 6(1) of the European 
Convention on the Human Right (ESHIR 1950), with full jurisdiction to 
determine questions both of law and of fact. The Government maintained:  
(a) The Court has no jurisdiction to consider the merits of 
the case;  
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(b) There has been no infringement of that provision as it is 
applicable to Switzerland.  
The applicant argued that the decision was not compatible with Art .6 
of the European Convention on Human Rights (ECHIR), which enshrines 
the right to hearing by an independent and impartial tribunal established by 
law, and that the reservations made when Switzerland acceded to the 
Convention did not allow an administrative authority, where it was an 
agency of the executive that was judge in its own cause, to determine a 
criminal charge. The judicial review by the Cassation which was approved 
by the Federal Houses on 3 October 1974, declares that the Convention 
aforesaid is ratified, with the following reservations and interpretative 
declaration  ...”29. 
The reservations were made in respect of Articles 5 and 6. The first 
one was withdrawn in 1982, while only the declaration on the interpretation 
of Article 6 (1) was at issue in the instant case. It reads:  
“The Swiss Federal Council considers that the guarantee 
of fair trial in Article 6, paragraph 1 of the Convention, in 
the determination of civil rights and obligations or any 
criminal charge against the person in question is intended 
solely to ensure ultimate control by the judiciary over the 
acts or decisions of the public authorities relating to such 
rights or obligations or the determination of such a 
charge”30. 
In this case the European Court of Human Rights stated that Article 
6(1) of the Convention is designed only to secure ultimate judicial control of 
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actions or decisions of public authority which affect, in particular, civil 
rights and obligations.  
This judicial control is further more limited. The relevant provision 
calls only for a fair hearing and not for a determination of the merits.  
A member of the public who is not satisfied with an administrative 
decision can very often ask to have his case heard by a court under ordinary 
procedure. The court then gives judgment on the merits of the charge and 
acquits or convicts. On the other hand, the decision taken by an 
administrative authority can be referred to a court not for a ruling on the 
merits but solely for review of its lawfullness31. 
The court decided that a certain reservation by Switzerland was an 
invalid one. It could, according to the court, therefore be disregarded but 
Switzerland remained bound by the treaty. The court chose here for the 
option ‘The state which made the reservation is bound by the treaty 
including the parts on which it made reservation’ although Switzerland 
could have chosen to withdraw from the treaty, it chose not to do so32. 
Monitoring bodies are generally not allowed to make binding 
decision; for example, the Human Rights Committee which monitors the 
International Covenant on Civil and Political Rights. However this 
committee gave the permission in its General Comments. In this case the 
committee stated that the normal consequence of unacceptable reservations 
is not that covenant will not be in effect at all for a reserving party. Rather 
such a reservation will generally severable , in the sense that the covenant 
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will be operative for the reserving party without benefit of the reservation, as 
in Belilos33. 
The committee decided that they were competent to make this 
decision because it necessarily falls to the Committee to determine whether a 
specific reservation is compatible with the subject and purpose of the 
covenant34. 
(i) Reservation on the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) 
The reservation of the Arab States on CEDAW depends on two major 
points:  
1. Contradiction with Sharia Rules 
2. Incompatibility with the national laws 
It is confined to six provisions of the convention described as follows: 
The first is Article 2 relating to prohibition of discrimination in 
national constitutions and legislation so as to embody the principles of the 
equality of men and women. Iraq, Morocco and Egypt made a reservation on 
this article because it raised the issue of “Qawama” i.e. male guardianship 
and authority over women. “Men are the (Quawamon) protectors and 
maintainers of women because Allah has given one more than others, and 
because they support from their means.” Surah Al Nisa’ 4:34 has established 
this issue35.  
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The Arab Republic of Egypt state is willing to comply with the 
content of this article, provided that such compliance does not run counter to 
the Islamic Sharia. Bahrain’s Reservations to CEDAW reads: 
….the Kingdom of Bahrain makes reservations with 
respect to the following provisions of the Convention: 
Article 2, in order to ensure its implementation within the bounds of 
the provisions of the Islamic Shariah36.  
The second is Article 7 relating to political and public life. The 
Government of Kuwait enters a reservation regarding article 7 (a), in as 
much as the provision contained in that paragraph conflicts with the Kuwaiti 
Electoral Act, under which the right to be eligible for election and to vote is 
restricted to males. It is reservation based on holy Hadith that has been used 
to justify claims that, women cannot be entrusted with leadership37. With 
regards to women acquiring judicial posts, there is a belief that women could 
be judges in cases not involving crimes, the punishment for which is 
prescribed (Hudud) or in crimes of murder or personal injury (Qassas). 
Kuwait should withdraw this reservation since in the national 
elections of 2009; four women were elected as members of parliament. 
There is no prohibition on political rights of Kuwait women.   
The third is Article 9 relating to the nationality, to grant women equal 
rights with men in acquiring, changing or retaining their nationality, which 
ensures that there is no automatic change to the wife's nationality by the 
husband during marriage if married to an alien , and equal rights shall be 
granted to women with men by the States Parties with respect to the 
children’s nationality. 
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Jordan, Algeria, Iraq, Kuwait, Morocco, Tunisia, Lebanon, Egypt, 
have made a reservation on this article.  
Nationality is not connected to Islamic legislation and is governed by 
municipal law. Nationality is distinguishable from lineage, which is the 
origin of the family from which the offspring stems. The lineage of the 
children under Islamic legislation is that of their parents, and the children 
carry the name of their father. Some of the participants recommended the 
withdrawal of the reservation on this Article, since there was nothing in 
Islam that prevented a woman from granting her nationality to her children, 
a child’s acquisition of two nationalities where his parents are of different 
nationalities, this may be prejudicial to his future. It is clear that the child’s 
acquisition of his father’s nationality is the procedure most suitable for the 
child and that this does not infringe upon the principle of equality between 
men and women, since it is customary for a woman to agree, upon marrying 
an alien, that her children shall be of the father’s nationality.  
Algeria expressed its reservations concerning the provisions of Article 
9, paragraph 2, which are incompatible with the provisions of the Algerian 
Nationality code and the Algerian Family Code38.   
The fourth is Article 15 relating to equality in legal and civil capacity 
.Article 15(4) concerning women’s freedom of housing, movement and 
residence. A point was made that Article 15 deals with women’s life cycles 
whether married or single and therefore the debate on Article 15 should take 
this fact into consideration, since Article 16 deals with matters relating to 
marriage. Jordan and Algeria made a reservation on this article. Thus, the 
Government of the People’s Democratic Republic of Algeria declares that 
the provisions of article 15, paragraph 4, concerning the right of women to 
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choose their residence and domicile should not be interpreted in such a 
manner as to contradict the provisions of chapter 4 (art. 37) of the Algerian 
Family Code.  
Also Jordan does not consider itself bound by the said provisions 
because a wife’s residence is with her husband. 
This issue raised the status of women’s testimony to be changed, for 
the justification given for stipulating the testimony of two women against 
one man’s testimony in written commercial contracts as being “in case one 
woman forgets something, the other woman would remind her of it”(Surah 
Al Baqara 2:282) no longer stands…39. 
The fifth Article is 16 relating to marriage and domestic relations. 
Article 16 deals with the elimination of discrimination in all matters relating 
to the marriage and family and acquiring the same civil legal rights and 
capacity during marriage. Algeria, Jordan, Iraq, Kuwait, Bahrain, Morocco, 
Tunisia, Lebanon, Libya and Egypt all made reservations on the said Article. 
This article has collected the highest number of reservations from the Arab 
states, even though most of the reservations made on the basis of 
contradiction with Islamic legislation were in fact more related to Islamic 
juristic schools for interpretation of that legislation that is followed in a 
given country. This raised the issue of the guardianship in marriage. Juristic 
Islamic schools have differed on the right of women to enter in marriage 
contracts without a guardian, some allowed it and some did not40.  
Most of the Islamic Juristic schools have made guardianship in 
marriage a precondition for a valid marriage. The verse “when ye divorce 
women and they fulfill the term of their Idda do not prevent them from 
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marrying their former husbands”(surah Al Baqarah 2:232) is a verse which 
was used to show that if guardians did not have the right to guardinership in 
marriage, there would have been no reason for forbidding it  in the first 
place.  
Some juristic schools however, do not make marriage conditional to 
the guardinership; they believe that a woman reaching a certain age has the 
right to get married without her guardian’s authorization. 
This article has also raised the issue of divorce. Islam has given men 
the rights to unilateral divorce, and in return it gave women the possibility to 
seek consensual dissolution of marriage known as ‘Mukhala’ah’. (Surah Al 
Baqara verse 229). Most Arab states reserved this article for its 
contradictions with Islamic sharia laws41. 
For example, Egypt stated: Reservation to the text of article 16 
concerning the equality of men and women in all matters relating to 
marriage and family relations during the marriage and upon its dissolution, 
without prejudice to the Islamic Sharia’s provisions whereby women are 
accorded rights equivalent to those of their spouses so as to ensure a just 
balance between them, is out of respect for the sacrosanct nature of the firm 
religious beliefs which govern marital relations in Egypt, and which may not 
be called into question and in view of the fact that one of the most important 
bases of these relations is an equivalency of rights and duties so as to ensure 
complementary which guarantees true equality between the spouses. The 
provisions of the Sharia lay down that the husband shall pay bridal money to 
the wife and maintain her fully and shall also make a payment to her upon 
divorce, whereas the wife retains full rights over her property and is not 
obliged to spend anything on her keep. The Sharia therefore restricts the 
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wife’s rights to divorce by making it contingent on a judge’s ruling, whereas 
no such restriction is laid down in the case of the husband42.   
The final Article is 29 relating to the arbitration to any dispute 
between two or more state parties concerning the interpretation or 
application of the present convention (CEDAW). Kuwait, Tunis, Yemen and 
Egypt reserved this article. For example Egypt stated: The Egyptian 
delegation also maintains the reservation contained in article 29, paragraph 
2, concerning the right of a State signatory to the Convention to declare that 
it does not consider itself bound by paragraph 1 of that article concerning the 
submission to an arbitral body of any dispute which may arise between 
States concerning the interpretation or application of the Convention. This is 
in order to avoid being bound by the system of arbitration in this field.   
The republic of Tunis stated: any dispute between state parties 
concerning the interpretation or application of the present convention should 
be submitted to the International Court of Justice43. 
(ii) Reservation to Convention on the Rights of the Child 1989:   
Although the Convention on the Rights of the Child is now the most 
successful and widely-ratified human rights treaty, with more than 175 states 
parties, this impressive support for the instrument is regrettably mitigated by 
the reservations44.  
Article 12 of the CRC states that the views of children who are 
capable of expressing themselves must be given weight and the children 
must be given the opportunity to be heard in front of any judicial or 
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administrative proceeding affecting them directly or through appropriate 
body. 
Pakistan made a general reservation that the provisions of the CRC 
shall be interpreted according to the principles of Islamic Laws and values. 
The reservation was withdrawn on July 23, 1997. Conventions are not 
enforceable in Pakistan until there is enabling legislation making them law 
of the land. Pakistan has not introduced any such law in regard to the CRC 
and therefore the Convention cannot be invoked in the courts45. 
The provisions of Article 12 of the Convention do not have specific 
comparable provisions in Pakistani law46. 
Pakistan is a federative republic in which every province has separate 
legislation on issues of family law and child welfare in addition to the 
federal legislation. There is no mechanism to unify the legislation and thus 
different provisions apply in the different province. In addition, being an 
Islamic republic, the Shari’ah (Sunnah interpretation) has great influence on 
these legal areas47. 
According to Islamic law, the parents or guardians decide what the 
best interest of the child is and the child is unable to take a stand on any 
important decision affecting his life. 
Article 17 of the Guardian and Wards Act, 1890 give the court a 
power in appointing the guardian of a minor48.  
Another country to be referred to is Switzerland. Upon ratification, 
Switzerland made four reservations: Concerning article 10 (1), which 
ensures family reunification, Swiss legislation, which does not guarantee 
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family reunification to certain categories of aliens, is unaffected. Concerning 
art. 37 (c) of the C.R.C. which ensures that children in detention are being 
kept separate from adults, the Swiss legislation does not guarantee minors to 
be separated from adults at all times.  
The reservation concerning article 7 (2) (right to acquire a nationality) 
is justified on the ground that it requires the modification of the Swiss 
legislation on nationality which guarantees the right to stateless children 
who lived in Switzerland for at least 5 years to acquire Swiss nationality.  
An older reservation on art.5 (rights and duties of parents) was withdrawn 
upon a Council of States decision on 18 March 200449. 
Reference may also be made to UK reservations. First, it made a 
reservation to Article 22 relating to guarantees the protection and 
humanitarian assistance to a child who is seeking refugee status or who is 
considered a refugee. The UK reservation regarding this article is explained 
on the ground that more generally, the rights protected by the Convention 
apply to all children within the jurisdiction, irrespective of nationality. The 
UK has entered a general reservation to the CRC as regards the entry, stay in 
and departure from the UK, of those children subject to immigration control, 
and the acquisition and possession of citizenship50. The Report of the 
Review recommended that the reservation should remain in place. The 
Government justifies this reservation as necessary in the interests of 
effective immigration control, but states that, the reservation does not 
prevent the UK from having regard to the Convention in its care and 
treatment of children. It states that, in practice “the interests of asylum 
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seeking children and young people are fully respected” in particular under 
the Human Rights Act 1998 and that “notwithstanding the reservation, there 
are sufficient social and legal mechanisms in place to ensure that children 
receive a generous level of protection and care whilst they are in the UK”. In 
short, the reservation is justified by the Government as necessary to prevent 
the Convention affecting immigration status51.  
UK has also made a reservation to Article 37(c) which deal with the 
provisions that require juveniles to be detained separately from adults. The 
reservation to Article 37(c) states that "where at any time there is a lack of 
suitable accommodation or adequate facilities for a particular individual in 
any institution in which young offenders are detained, the UK reserves the 
right not to apply article 37(c) in so far as those provisions require children 
who are detained to be accommodated separately from adults"52. 
(iii) Reservation to treaties according to the decision of International 
Law Commission: 
The Special Rapporteur briefly reviewed the history of the topic 
“Reservations to treaties”, recalling the flexible regime established by the 
Vienna Conventions, the uncertainties that regime entailed and the 
Commission’s fundamental decision not to call into question the work of the 
Vienna Conventions but to draw up a Guide to Practice consisting of 
guidelines which, while not binding in themselves, might guide the practice 
of States and international organizations with regard to reservations and 
interpretative declarations. 
The first group of draft guidelines included in the eleventh report 
(2.6.3 to 2.6.6) concerned the freedom to make objections to reservations. 
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The Special Rapporteur recalled that it was merely a freedom, given that the 
Commission had not made it conditional on the incompatibility of a 
reservation with the object and purpose of the treaty, and that the Vienna 
Conference had followed the Commission in that regard despite the doubts 
of some delegations. 
That approach was in keeping with the spirit of consensus pervading 
all of treaty law, in the sense that a State could not unilaterally impose on 
other contracting parties the modification of a treaty binding them by means 
of a reservation53. 
Limiting the freedom to make objections exclusively to reservations 
that were incompatible with the object and purpose of the treaty would 
render the procedure for acceptance of and objections to reservations under 
article 20 of the Vienna Convention ineffective54. 
Although the draft guidelines by the Special Rapporteur of his 
eleventh report conveyed the idea that any State or international organization 
enjoyed the freedom to make objections, he followed that by saying  the 
freedom to make objections was not arbitrary but subject to conditions 
relating to both form and procedure, which were covered by draft guidelines. 
Grounds for objections could range from the (alleged) incompatibility 
of the reservation with the object and purpose of the treaty to political 
grounds, while the State was not obliged to mention incompatibility with the 
object and purpose of the treaty as the ground for its objection. 
The Special Rapporteur Draft guideline sought to answer a question 
that had been left pending, on the definition of objections, namely who had 
the freedom to make objection. Article 20, paragraph 4 (b), of the Vienna 
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Convention on law of Treaties between states and international organizations 
1986 provided guidance by referring to an objection by a contracting State 
or a contracting international organization55. 
Any State or any international organization that was entitled to 
become a party to the treaty and that had been notified of the reservations 
could also formulate objections that would produce effects only when the 
State or organization became a party to the treaty. 
On the form of and procedure for the formulation of objections, the 
Special Rapporteur recalled that, as far as form was concerned, article 23, 
and paragraph 1, of the Vienna Convention 1969 provided that objections 
must be formulated in writing. Those were the terms also used in draft 
guideline56.  
Moreover, when a State or international organization intended that its 
objection should prevent the treaty from entering into force between it and 
the author of the reservation, such an intention must be clearly expressed, in 
accordance with article 20, paragraph 4 (b), of the Vienna Convention. 
Although practice in that area was not conclusive, draft guideline 2.6.826 
followed the wording of the Vienna Conventions. In the interests of legal 
security the intention should be expressed at the latest when the objection 
will produce its full effects57.  
The question of the reasons for the objection, which was not covered 
in the Vienna Convention, was taken up in draft guideline2.6.10.28 while the 
freedom to make objections was discretionary, it was nevertheless true that it 
would be useful to make the reasons for the objection known, both for the 
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reserving State and for third parties called upon to assess the validity of the 
reservation, at least when the objection was based on incompatibility with 
the Object and purpose of the treaty. 
The Special Rapporteur even wondered whether the Commission 
should not include a similar recommendation concerning the reasons for 
reservations in the Guide to Practice. 
7. Confirmation of Objection: 
Article 23 (3) of the Vienna Convention on the Law of Treaties 
provides that an express acceptance of or an objection to, a reservation made 
previously to confirmation of the reservation does not itself require 
confirmation. 
On this question of the confirmation of objections, the Special 
Rapporteur recalled the said article. In his view, the same principle might 
also apply to the case in which a State or an international organization had 
formulated an objection before becoming party to a treaty, and that was 
reflected in draft guideline 2.6.12 which deals with the Non-requirement of 
confirmation of an objection made prior to the expression of consent to be 
bound by a treaty (75)58. 
The Special Rapporteur then recalled a practice that had developed 
whereby States declared in advance that they would oppose certain types of 
reservations before they had even been formulated. Such pre-emptive 
objections seemed to fulfill one of the most important functions of 
objections, namely to give notice to the author of the reservation.  
In contrast to pre-emptive objections, there were also late objections, 
formulated after the end of the time period specified in the Vienna 
                                                 
58 UN Report, supra note 12. 
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Conventions. Such “objections” could not have the same effects as  
objections formulated on time or remove the implicit acceptance of the 
Reservation. However, the Special Rapporteur thought that such 
“objections” were governed mutatis mutandis by the regime for 
interpretative declarations rather than by the regime for reservations and 
could still perform the function of giving notice.  
As practice reflecting that view did in fact exist, draft guideline 
dealing with such late “objections” reads as follows:  
“An objection to a reservation formulated after the 
end of the time period specified in guideline 2.6.13 does 
not produce all the legal effects of an objection that has 
been made within that time period”59. 
8. Withdrawal of Objections to Reservations 
Unless the treaty otherwise provides, an objection to a reservation 
may be withdrawn at any time. The withdrawal of an objection to a 
reservation must be formulated in writing. For the effective date of 
withdrawal of an objection article 22-3(b) provides:  
Unless the treaty otherwise provides or it is 
otherwise agreed, the withdrawal of an objection to a 
reservation becomes operative only when notice of it has 
been received by the State or international organization 
which formulated the reservation. 
9. Conclusion: 
A reservation is a statement made by a State by which it purports to 
exclude or alter the legal effect of certain provisions of a treaty in their 
                                                 
59 Id. 
 71
application to that state. A reservation may enable a State to participate in a 
multilateral treaty that it would otherwise be unable or unwilling to 
participate in. States can make reservations to a treaty when they sign, ratify, 
accept, approve or accede to it. When a State makes a reservation upon 
signing, it must confirm the reservation upon ratification, acceptance or 
approval. Since a reservation purports to modify the legal obligations of a 
State, it must be signed by the Head of State, Head of Government or 
Minister for Foreign Affairs.  
Reservation must not be incompatible with the object and the purpose 
of the treaty. Furthermore, a treaty might prohibit reservations or only allow 
for certain reservations to be made (arts .2 (1)(d)and 19-23 of Vienna 
Convention of the Law of Treaties 1969). The Vienna Convention did not 
create the concept of reservations but codified existing customary law. Thus 
even states that have not formally acceded to the Vienna Convention, act as 
if they had. As reservations are defined under the Vienna Convention and 
interpretative declarations are not, the two are sometimes difficult to 
distinguish from each other.  Unlike a reservation, a declaration is not meant 
to affect the State’s legal obligations but is attached to State’s consent to a 
treaty to explain or interpret what the state deems unclear. 
Articles 19-22 of the Vienna Convention detail the procedures relating 
to reservations, to see if a reservation is valid. The legality of the reservation 
test applies as described in article 19 of the Vienna convention. According to 
this article a state may not formulate a reservation if: 
1. The reservation is prohibited by the treaty. 
2.  The treaty provides that only specified reservations, which do not 
include the reservation in question, may be made. 
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This is often the case when during negotiations it becomes apparent that 
a certain provision in a treaty will not be agreed upon by all parties. 
Therefore, the possibility is given to parties not to agree to that provision but 
to agree with the treaty in general. 
3. In cases not falling under (1) or (2), the reservation is incompatible with 
the object and purpose of the treaty. 
Point 3 is called the compatibility test and is difficult to determine. It 
is not always clear what the object and purpose of the treaty is, especially 
when treaties are long and complex. 
A reservation must be put into writing, and then sent to the either the 
depository of the treaty, in the case of a multilateral treaty, or directly to the 
other States party to the treaty. This requires written submission to the other 
signatory states. A reservation cannot exclude or modify the legal effect of a 
treaty in a manner contrary to a peremptory norm of general international 
law or jus cogens. This is also the position of the Human Rights Committee 
in its general comment that “Reservations that offend peremptory norms 
would not be compatible with the object and purpose of the Covenant. It has, 
however, been asserted that the rule prohibiting derogation from a rule of jus 
cogens applies not only to treaty relations, but also to all legal acts, including 
unilateral acts.  
There are, of course, few examples of reservations which are clearly 
contrary to a norm of jus cogens , Such as the reservation formulated by 
Myanmar when it acceded, in 1993, to the 1989 Convention on the Rights of 
the Child. Myanmar reserved the right not to apply article 37 of the 
Convention and to exercise “powers of arrest, detention, imprisonment, 
exclusion, interrogation, enquiry and investigation” in respect of children, in 
order to” protect the supreme national interest”. This reservation, to which 
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four States expressed objections (on the basis of referral to domestic 
legislation, not the conflict of the reservation with a peremptory norm), was 
withdrawn in 1993. 
“The reservation rule made to [to article 22 of the International 
Convention on the Elimination of All Forms of Racial Discrimination] is 
without legal effect because, on the one hand, the prohibition on racial 
discrimination is a peremptory norm of general international law and, on the 
other, such a reservation is in conflict with a peremptory norm”. 
Reservation is usually opposed by “Objection” that any signatory or 
contracting state has the option of objecting if, in its opinion, the reservation 
is incompatible with the object and purpose of the treaty. 
Articles 20-23, Vienna Convention on the Law of Treaties 1969 
regulate the legal effects of reservation and objection to reservation 
withdrawal of reservation, and procedure regarding reservation. Such 
articles modify the relationship between the reserving state and other parties 
regarding the provision of the treaty to which the reservation relates. The 
reservation does not modify the provision of the treaty for the other parties 
to the treaty inter se. 
A reservation and objection to reservation may be withdrawn at any 
time. The withdrawal of reservation becomes operative when a notice of it 
has been received by state, and the same applies to the withdrawal of an 
objection to a reservation. 
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Chapter Three 
The Invalidity of Treaties 
Article 42 states that the validity and continuance in force of a treaty 
may only be questioned on the basis of the provisions in the 1969 Vienna 
Convention. Article 44 provides that a state may only withdraw from or 
suspend the operation of a treaty in respect of the treaty as a whole and not 
particular part of it, unless the treaty otherwise stipulates or the parties 
otherwise agree. If the appropriate ground for invalidating, terminating, 
withdrawing from or suspending the operation of a treaty relates solely to 
particular clauses, it may only be invoked in relation to those clauses where: 
(a) the said clauses are separable from the remainder of the treaty with 
regard to their application; (b) it appears from the treaty or is otherwise 
established that acceptance of those clauses was not an essential basis of 
consent of the other party or parties to be bound by the treaty as a whole; 
and (c) continued performance of the remainder of the treaty would not be 
unjust.  
Article 45 in essence provides that a ground for invalidity, 
termination, withdrawal or suspension may no longer be invoked by the state 
where, after becoming aware of the facts, it expressly agreed that the treaty 
is valid or remains in force or by reason of its conduct may be deemed to 
have acquiesced in the validity of the treaty or its continuance in force1. 
The Vienna Convention on the Law of Treaties 1969 states certain 
circumstances for invalidity of treaties: 
                                                 
1 Malcolm N. Shaw, International Law, 5th edition 2003, p. 821-852. 
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1. Municipal Law: 
Article 46 of the Vienna convention on the Law of Treaties 1969 
provides: 
1. A State may not invoke the fact that its consent to be 
bound by a treaty has been expressed in violation of 
a provision of its internal law regarding competence 
to conclude treaties as invalidating its consent unless 
that violation was manifest and concerned a rule of 
its internal law of fundamental importance. 
2. A violation is manifest if it would be objectively 
evident to any State conducting itself in the matter in 
accordance with normal practice and in good faith. 
For example, where the representative of the state has had his 
authority to consent on behalf of the state made subject to a specific 
restriction which is ignored, the state will still be bound by that consent save 
where the other negotiating state were aware of the restriction placed upon 
his authority to consent prior to the expression of that consent. This 
particular provision applies as regards a person authorized to represent a 
state and such persons are defined in article 7 to include heads of state and 
government and foreign ministers in addition to persons possessing full 
powers2. 
The International Court of Justice dealt with this question in 
Cameroon V. Nigeria , where it had been argued by Nigeria that the Maroua 
Declaration of 1975 between the two states was not valid as its constitutional 
rules had not been complied with. The Court noted that the Nigerian head of 
state had signed the Declaration and that a limitation of his capacity would 
                                                 
2 Id., at 846. 
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not be ‘manifest’ unless at least properly publicized. This was especially so 
since heads of state are deemed to represent their states for the purpose of 
performing an act relating to the conclusion of treaties. The Court also noted 
that ‘there is no general legal obligation for states to keep themselves 
informed of legislative and constitutional developments in other states which 
are or may become important for the international relations of these states3. 
‘It should, of course, also be noted that a state may not invoke a provision of 
its internal law as a justification for its failure to carry out an international 
obligation4.  
Article 46 of the Vienna Convention on the Law of Treaties has 
seldom been invoked by any state as a basis for a claim of invalidity. When 
challenging the presumed boundary between Iraq and Kuwait in 1990, Iraq 
agreed that the 1962 Exchange of Notes, which established principles 
concerning the location of the boundary, was invalid because its approval by 
the Iraqi government had not been accompanied by the approval of the Iraqi 
Parliament. This argument was not widely accepted on the merits. Article 46 
was also invoked in the 1970s in the U.S. Senate in connection with two 
bilateral agreements to which the United States adhered. One was an 
agreement between the United States and Israel in 1975 connected with the 
withdrawal of Israel from the Sinai Peninsula, which involved a number of 
commitments by the United States with respect to meeting Israeli’s supply 
needs and defense requirements. The Legislative Counsel to the Senate took 
                                                 
3 Id. 
4 Id., at 846-847. 
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the position that since the agreement was concluded without the advice and 
consent of the Senate, it was without force under domestic law5. 
2. Representative’s lack of authority:  
Arts.2 (1) (c) and 7 Vienna Convention on the Law of Treaties 1969 
explain full powers as meaning a document emanating from the competent 
authority of a state designating a person or persons to represent the state for 
negotiating, adopting, authenticating the text of a treaty, expressing the 
consent of a state to be bound by a treaty, or for accomplishing any other act 
with respect to that treaty. Heads of State, Heads of Government and 
Ministers for Foreign Affairs are considered as representing their state for 
the purpose of all acts relating to the conclusion of a treaty and do not need 
to present full powers. Heads of diplomatic missions do not need to present 
full powers for the purpose of adopting the text of a treaty between the 
accrediting state and the state to which they are accredited. Likewise, 
representatives accredited by states to an international conference or to an 
international organization or one of its organs do not need to present full 
powers for the purpose of adopting the text of a treaty in that conference, 
organization or organ. 
These two articles make obtaining of the document of full powers pre-
condition. Furthermore, article 47 Vienna Convention on the Law of 
Treaties 1969 puts specific restriction on authority to express the consent of 
a state: 
“If the authority of a representative to express the consent 
of a State to   be bound by a particular treaty has been 
made subject to a specific restriction, his omission to 
                                                 
5 Menon Article 46 of the Vienna Convention on the Law of Treaties (ultravirse treaties 
1978). www.google.com.  
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observe that restriction may not be invoked as 
invalidating the consent expressed by him unless the 
restriction was notified to the other negotiating state prior 
to his expressing such consent”. 
3. Error: 
Unlike the role of mistake in municipal laws of contract, the scope in 
international law of error as invalidating state’s consent is rather limited. In 
view of the character of states and the multiplicity of persons actually 
dealing with the negotiation and conclusion of treaties, errors are not very 
likely to happen, whether they be unilateral or mutual6. 
Article 48 declares that a state may only invoke an error in a treaty as 
invalidating its consent to be bound by the treaty, if the error relates to a fact 
or situation which was assumed by that state to exist at that time when the 
treaty was concluded and formed an essential basis of its consent to be 
bound by the treaty. But if the state knew or ought to have known of the 
error, or if it contributed to that error, then it cannot afterwards free itself 
from the obligation of observing the treaty by pointing to that error7.  
In the temple case8, the International Court of Justice rejected 
Thailand’s argument that a particular map contained a basic error and 
therefore it was not bound to observe it, since the plea of error cannot be 
allowed as an element vitiating consent if the party advancing it contributed 
by its own conduct to the error, or could have avoided it, or if the 
circumstances were such as to put that party on notice of a possible error. 
The court felt that in view of the character and qualifications of the person 
                                                 
6 Malcolm N. Shaw, supra note 1, at 847. 
7 Id., at 847. 
8 Cited in Malcolm N. Shaw, id., at 847-848. 
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who were involved on the Thai side in examining the map, Thailand could 
not put forward a claim of error. 
Errors in the working of the treaty are not a ground for invalidating 
the treaty. These must be corrected in accordance with Article 79 of the 
Convention and by a procedure which may be quite informal9. 
4. Fraud: 
Article 49 of the Vienna Convention on the Law of Treaties 1969 
provides:  
If a state has been induced to conclude a treaty by the 
fraudulent conduct of another negotiating State, the State 
may invoke the fraud as invalidating its consent to be 
bound by the treaty.  
It has been pointed out that the drafters of the Vienna Convention not 
only codified existing rules of customary international law but also engaged 
in some “progressive development” of the law. But the experience of the 
International Law Commission has proved that a clear and sharp dividing 
line between codification and progressive development is, in any particular 
case, impossible to establish … Article 49 of the Convention may involve 
some measure of progressive development as well as of codification, or may, 
at the very least, not be exhaustive of the content of customary law on the 
matter10. Examples of fraud are rare, if not non-existent, in treaty law. The 
Commission was unable to cite any instances and admitted that “in 
international law, the paucity  of precedents means that there is little 
guidance to be found either in practice or in jurisprudence of international 
tribunals as to the scope to be given to the concept”. No definition was 
                                                 
9 Rebecca M. M. Wallace, International Law, third edition, 1997, p. 237. 
10 Barry E. Cater, Phillip R. Trimble, International Law, p. 123-124, 2nd edition. 
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attempted by the Commission of the term “fraudulent conduct” which it 
incorporated into the text of its proposal; but the Commission indicated that 
the expression was “designed to include any false statements, 
misrepresentations or other deceitful proceedings by which a State is 
induced  to give  a consent to a treaty which it would not otherwise has 
given11. 
5. Corruption of a representative of a State: 
Article 50 of the Vienna Convention on the Law of Treaties 1969 
provides: 
If the expression of a State’s consent to be bound by a 
treaty has been procured through the corruption of its 
representative directly or indirectly by another 
negotiating State, the State may invoke such corruption 
as invalidating its consent to be bound by the treaty. 
The Commission had not included any specific rule on corruption in 
the set of draft articles which it had provisionally adopted in 1963, and 
indeed it was only in its final session  in 1966 that the proposal which forms 
the basis for Article 50 of the Convention was adopted by the Commission. 
The Commission was unable to cite any example in State practice of a treaty 
having been procured through the corruption of the representative of a State. 
To a number of delegations represented at the Conference , corruption was 
only another form of fraud and should not be included as a separate ground 
of invalidity12.  
The expressions “corrupts”, “fraudulent conduct” and “corruption” are  
not defined in the Convention or by international jurisprudence. 
                                                 
11 Id., at 124. 
12 Id., at 125. 
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6. Coercion of a representative of a State: 
Article 51 of the Vienna Convention on the Law of Treaties 1969 
provides:  
The expression of a State’s consent to be bound by a 
treaty which has been procured by the coercion of its 
representative through acts or threats directed against him 
shall be without any legal effect. 
And article 52 provides for coercion of a State by the threat or use of 
force as: 
A treaty is void if its conclusion has been procured by the 
threat or use of force in violation of the principles of 
international law embodied in the Charter of the United 
Nations. 
According to these two articles the issue of coercion invalidates 
consent whether it occurs upon the representative of a state party or it occurs 
to the state party itself. 
McNair appears to take the view that coercion directed against the 
representatives of a State may invalidate consent; but he argues that, if the 
treaty requires ratification and has been freely and knowingly ratified by the 
appropriate organ of the State, that ratification should wipe out the effect of 
any threat or application of force to the person signing the treaty. 
The notion that coercion directed against the representative of a State 
may be invoked by the state concerned as a ground for invalidating its 
consent to be bound by the treaty has a basis in customary law; which is in 
the formulation of Article 5113. 
                                                 
13 Id., at 125. 
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Article 52 of the Convention deals with coercion of the State itself and 
again lays down a rule of absolute nullity14. 
The problem of consent obtained by the application of coercion 
against the state itself is a slightly different one. Prior to the League of 
Nations, it was clear that international law did not provide for the 
invalidation of treaties on the grounds of the use or threats of force by one 
party against the other and this was a consequence of the lack of rules in 
customary law prohibiting recourse to war. With the signing of the covenant 
of the League in 1919, and the Kellogg-Brained Pact in 1928 forbidding the 
resort to war to resolve international disputes, a new approach began to be 
taken with regard to the illegality of the use of force in international 
relations15. 
With the elucidation of the Nuremberg principles and the coming into 
effect of the Charter of the United Nations after the Second World War, it 
became clear that international law condemned coercive activities by state. 
Article 2(4) of the United Nations Charter provides that: 
“All members shall refrain in their international relations 
from the threat or use of force against the territorial 
integrity or political independence of any state, or in any 
other manner inconsistent with the purposes of the 
United Nations”. 
It followed that treaties based on coercion of a state should be 
regarded as invalid16. 
                                                 
14 Id., at 125. 
15 Malcolm N. Shaw, supra note 1, at 848. 
16 Id., at 848-849. 
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The Vienna conference, however, issued Declaration on the 
Prohibition of Military, Political or Economic Coercion of Treaties , which 
condemned the exercise of such coercion to procure the formation of a 
treaty. These points were not included in the Convention itself, which leaves 
one to conclude that the application of political or economic pressure to 
secure the consent of a state to a treaty may not be contrary to international 
law, but clearly a lot will depend upon the relevant circumstance17. 
It must be borne in mind that there was a fundamental difference of 
opinion as to the meaning of the words “threat or use of force’ in Article 2, 
paragraph 4, of the United Nations Charter. If those words could be 
interpreted as including all forms of pressure exerted by one state on 
another, and not just the threat or use of armed force, the scope of article 52 
would be as to make it a serious danger to the stability of treaty relations18. 
In international relations, the variety of influences which may be 
brought to bear by a powerful state against a weaker one to induce it to adopt 
a particular line of policy is wide-ranging and may cover not only coercive 
threats but also subtle expressions of displeasure. The precise nuances of any 
particular situation will depend on a number of factors, and it will be 
misleading to suggest that all forms of pressure as such are violations of 
international law. 
The problem was noted by Judge Padilla Nervo in the International 
Court of Justice in the Fisheries Jurisdiction case19 when he stated that: 
“There are moral and political pressures which cannot be 
proved by the so called documentary evidence, but which 
                                                 
17 Id., at 849. 
18 Barry E. Cater, Phillip R. Trimble, supra note 10, at 127. 
19 Malcolm N. Shaw, supra note 1, at 849-850. 
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are in fact indisputably real and which have, in history, 
given rise to treaties and conventions claimed to be freely 
concluded and subjected to the principle of pacta sunt 
servanda”. 
After the American hostages were released from Tehran under the 
Algiers Accords, but before certain Iranian assets were returned to it, George 
Ball, a former Undersecretary of state in the Kennedy Administration, and 
the Wall Street Journal urged that the United States keep Iran’s money and 
invoked article 52 as grounds for invalidating the Algiers Accords20. 
In the words of Sir Humphrey Waldock, written in 1963 before he 
became President of the International Court of Justice21: 
“Clearly, there is all the difference in the world between 
coercion used by an aggressor to consolidate the fruits of 
his aggression in a treaty and coercion used to impose a 
peace settlement upon an aggressor”  
If international law were to the contrary, the UN Korean armistice would be 
void, and so would the “unconditional surrender” peace treaties that ended 
World War II22. 
Under the hostage agreements, Iran surrendered those fruits of its 
aggression – the hostages-plus the two-thirds of its assets in US hands that 
are now irrevocably committed to the payment of just American claims. A 
world committed to curbing aggression cannot accept the notion that such 
agreements are void (88) 
                                                 
20 Barry E. Cater, Phillip R. Trimble, supra note 10, at 121-122. 
21 Id. 
22 Id., at 123. 
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7. Treaties conflicting with a peremptory norm of general 
international law (jus cogens) and emergence of a new 
peremptory norm of general international law (jus 
cogens): 
Article 53 provides: 
A treaty is void if, at the time of its conclusion, it 
conflicts with a peremptory norm of general international 
law. For the purposes of the present convention, a 
peremptory norm of general international law is a norm 
accepted and recognized by the international community 
of States as a whole as a norm from which no derogation 
is permitted and which can be modified only by a 
subsequent norm of general international law having the 
same character.  
Article 64 provides: “if a new peremptory norm of general 
international law emerges, any existing treaty which is in conflict with that 
norm becomes void and terminates”. 
These two articles establish certain rules of international law which 
are of special superior status and which cannot be affected or derogated by 
treaty. These are called peremptory norms (jus cogens). They are rules of 
customary law which cannot be set aside by treaty or acquiescence but only 
by the formation of a subsequent customary rule of contrary effect. The least 
controversial examples of the class are the prohibition of the use of force, 
the law of genocide, the principle of racial non- discrimination, crimes 
against humanity, and the rules prohibiting trade in slaves and piracy. In the 
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Barcelona Traction case23 (second phase), the majority judgment of the 
International Court of Justice , supported by twelve judges, drew a 
distinction between obligations of a state arising vis-à-vis another state and 
obligations ‘towards the international community as a whole’. The court 
said: 
“Such obligations derive, for example, in contemporary 
international law, form the outlawing of acts of 
aggression, and of genocide, as also from the principles 
and rules concerning the basic rights of the human 
person, including protection from slavery and racial 
discrimination”. 
Other rules which probably have this special status include the 
principle of permanent sovereignty over natural resources and principle of 
self – determination. 
The nature and definition of the concept (jus cogens) is explained in 
Vespasion v Pella24, with reference to international aggression or acts 
consisting of violation of the laws of war. It had been observed that: 
“In such cases the acts are not directed against particular 
government or harmful to any political system but they 
are acts which shake the very foundation on which the 
international community rests, acts which in endanger the 
peaceful coexistence of nations”. In its advisory opinion 
concerning Reservations to the Genocide Convention, the 
International Court of Justice concluded that “any 
reservation to that convention made by a state by virtue 
                                                 
23 Ian Brownlie, CBE, QC, FBA, Public International Law, p. 513 (4th edition, 1990). 
24 Id. 
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of its sovereignty was illegal, stating that: genocide is 
contrary to moral law and spirit and aims of the United 
Nations”. Further the court concluded that the principles 
underlying the convention are principles which are 
recognized by civilized nations as binding on states even 
without any conventional obligations”25. 
The Vienna conference on the law of treaties reached agreement on a 
provision of article 53 after a great controversy because International Law 
Commission did not define the term (jus cogens), although this principle is 
embodied in article 2 of the Charter of the United Nations. Article 64 of the 
Vienna Convention on the Law of Treaties is a normal consequence of 
article 53 mentioned above.  
A compromise formula was brought forth by a group of African and 
Asian delegations led by Nigeria and this is now embodied in article 66 of 
the Vienna Convention. Article 66 provides: If, under paragraph 3 of article 
65, no solution has been reached within a period of 12 months following the 
date on which the objection was raised, the following procedures shall be 
followed:  
a) any one of the parties to a dispute concerning the 
application or  the interpretation of Article 53 or 
64 may, by a written application, submit it to the 
International Court of Justice for a decision unless 
the parties by common consent agree to submit the 
dispute to arbitration… 
                                                 
25 Marjorie M. White Man, Jus Cogens in International Law with a projected list, Georgia 
Journal of International and Comparative Law, 1977. 
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8. Conclusion: 
The Vienna Convention stipulates some grounds on which a validity 
of an agreement may be challenged. These grounds are, non compliance 
with municipal law requirement, error, fraud and corruption, coercion, and 
jus cogens. These grounds which invalidate treaties are exceptions to the 
rule of (pacta sunt servanda) embodied in article 26 which provides : 
“Every treaty in force is binding upon the parties to it and 
must be performed by them in good faith”  
Articles 46-53 provide for some grounds which invalidate the state 
consent to be bound by a treaty.  A state may not plead a breach of its 
constitutional provisions relating to treaty-making as to invalidate its 
agreement to the treaty, unless such breach is obvious  and connected to 
important rule related to its internal law  
Error plays a limited important role in international law than error in 
the municipal law of contract.   
Fraud and corruption are rare, either in practice or in the jurisprudence 
of international law. If a state entered into a treaty due a fraud done by a 
negotiating state or, if there is for example a bribe to its representative by the 
negotiating state, the state may invoke this fact as a ground for invalidating 
its consent to be bound by the treaty. The same applies regarding to coercion 
directed against the representative of state, or the state itself may invoke it as 
a ground for invalidating its consent to be bound by the treaty. The 
expression (threat or use of force) mentioned by article 52 of the Vienna 
Convention on the Law of Treaties was also included in the United Nations 
Charter which is interpreted as covering economic and political pressure. 
Lastly a treaty is void if its conclusion conflicts with a peremptory norms 
(jus cogens), that is norms accepted and recognized by international 
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community of states as a norm from which no derogation is permitted, and 
which can be modified only by a later norm of general international law 
having the same character. 
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Chapter Four 
Conclusion and Recommendations 
Treaties are agreements of a contractual character in a written form 
concluded between states or any other subjects of international law creating 
a binding obligation and governed by international law. Article 2(1)(a) 
defines treaty as (an international agreement concluded between states in 
written form and governed by international law, whether embodied in a 
single instrumentor in two or more related instruments and whatever is 
particular designation) and thus excludes the various commercial 
arrangements, such as purchase and lease, made between governments and 
operating only under international laws. This definition can be criticized on 
the ground that it does not include international organization. Article 1 of the 
Vienna Convention on the Law of Treaties designed the scope of the said 
convention to apply to treaties between states. However, it would be wrong 
to say that Vienna Convention does not show its awareness to this fact; for 
Article 3 provides that the fact that the present convention does not apply to 
international agreements concluded between states and other subjects of 
international law, or between other subjects of international law, or to 
international agreements not in written form, shall not affect: 
a) the legal force of such agreement; 
b)  the application to them of any of the rules set forth 
in the present convention to which they would be 
subject under international law independently of 
the convention; 
c) The application of the convention to the relations 
of states as between themselves under international 
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agreements as to which other subjects of 
international law are also parties. 
The intensive development of international relations in the last 
decades has led to an explosion of treaties, both in the bilateral and in the 
multilateral sector. Treaties have been the first and foremost source of 
international law. They occupy significant position in the field of 
international law as a legislation occupies in the municipal law.  
Therefore, treaties have become the most important source of 
international law and they occupy an important place in the international 
community as regards the relations between States.  
Treaties are of two types law making treaties and treaty contracts. 
A law making treaty is the most important source of international law. 
So states consequently regarded it necessary to enter into treaties and 
thereby establish their relation in accordance to the changing times and 
circumstances. Law making treaties can be divided into two types: 
(i) Treaties establishing rules of universal international law e.g. 
United Nations Charter. 
(ii) International treaties which lay down general principles. These 
treaties are entered into by a large number of countries, for 
example Vienna Convention on the Law of Treaties 1969.  
Treaty contracts, on the other hand, are entered into by two or more 
states. The provisions of such treaties are binding on the parties to the treaty. 
Such treaties help in the formation of international law because they consist 
of principles governing the development of customary rules . 
Generally only sovereign states are competent to make a treaty. The 
states which are not completely sovereign are not competent to make it and 
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according to the developing and changing character of international law, 
international organizations may also make treaties. 
The fundamental principle of law of contract that there should be free 
consent of the parties applies to treaties. So consent procured by coercion or 
fraud makes the treaty avoidable. The Vienna Convention on the Law of 
Treaties 1969 provided definite rules. Its preamble notes that the principle of 
consent and good faith are universally recognized. 
Treaties have a binding force known as pacta sunt servenda. 
According to this principle, states are bound to fulfill in good faith the 
obligations assumed by them under treaties. Regarding the basis of  the 
binding force of treaties, many writers find it in the law of nature, religious 
and moral principles and some affirm   that it is the will of the contracting 
parties which gives binding force to their treaties. Moreover treaties are 
legally binding because there exist customary rules of international law. 
Pacta sunt servanda refers to the sanctity of contracts which is an essential 
condition of life of any social community. No honorable relations between 
states or organizations can exist without the principle of pacta sunt servenda. 
Article 26 of the Vienna Convention on the Law of Treaties explains that 
every treaty in force is binding upon the parties to it and must be performed 
by them in good faith and this is a new formulation of the text pacta sunt 
servenda as it is a rule of customary law. 
The Vienna Convention is not as a whole declaratory of general 
international law. Some of its provisions involve progressive development of 
the law, and the preamble affirms that any question not regulated by its 
provision will continue to be governed by the rules of customary 
international law.  
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The way in which treaties are negotiated and brought into force is 
governed by the intention and consent of the parties. There is no substantive 
requirements of form, but the Vienna Convention applies only to agreement 
in a ‘written form’ and article 3 stipulates that this limitation is without 
prejudice to the legal force of agreement ‘not in a written form’ as 
mentioned before.  
State’s agents would be given an authority to negotiate and to sign and 
seal a treaty. This is called ‘full power’. Article 2 of the Vienna Convention 
on the Law of Treaties defines full powers as meaning a document 
emanating from the competent authority of a state designating a person or 
persons to represent the state for negotiating, adopting or authenticating the 
text of a treaty for expressing the consent of the state to be bound by a treaty, 
or for accomplishing any other act with respect to a treaty. Heads of states, 
governments and foreign affairs ministers are regarded as possessing by 
virtue of their office, “full powers”. An act relating to the conclusion of a 
treaty performed by a person who cannot be considered as enjoying full 
powers and thereby authorized to represent a state for that purpose, is 
without legal effect unless afterwards confirmed by that state.  
The consent of the state parties to the treaty in question is a vital 
factor. There are a number of ways in which a state may express its consent 
to a treaty and according to article 11 of the Vienna Convention on the Law 
of Treaties, they include signature, exchange of instruments constituting a 
treaty, ratification, acceptance, approval or accession. In addition, it may be 
accomplished by any other means, if so agreed. Usually signature is subject 
to ratification, acceptance and approval. Signature does not establish consent 
to be bound, but it qualifies a signatory state to proceed to ratification 
acceptance or approval in good faith. Signature does not create an obligation 
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to ratify. Ratification is an important act involving consent to be bound. It 
involves two distinct procedural acts. The first is the act of appropriate organ 
of the state which is for example Crown in the United Kingdom, National 
Assembly in the Sudan and this is ratification in constitutional sense. The 
second is international procedure which brings a treaty into force by a 
formal exchange or deposit of instrument of ratification. Article 14 of the 
Vienna Convention on the Law of Treaties regulates this matter by reference 
to the intention of the parties. 
Accession, acceptance and approval occur when a state which did not 
sign a treaty already signed by other states, formally accepts its provisions. 
Accession may occur before or after the treaty has entered into force. 
Modern practice has introduced the terms acceptance and approval to 
describe the substance of accession and where a treaty is expressed to be 
open to signature subject to acceptance and approval, these terminologies are 
equivalent to ratification. 
A reservation is a statement made by a State by which it purports to 
exclude or alter the legal effect of certain provisions of a treaty, in their 
application to that State. A reservation may enable a State to participate in a 
multilateral treaty that it would otherwise be unable or unwilling to 
participate in. States can make reservations to a treaty when they sign, ratify, 
accept, approve or accede to it. When a State makes a reservation upon 
signing, it must confirm the reservation upon ratification, or acceptance or 
approval. Since a reservation purports to modify the legal obligations of a 
State, it must be signed by the Head of State, Head of Government or 
Minister for Foreign Affairs. Reservations cannot be contrary to the object 
and purpose of the treaty. Some treaties prohibit reservations or only permit 
specified reservations.  
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The formerly accepted rule for all kinds of treaties was that 
reservations were valid only if the treaty concerned permitted reservations 
and all other parties accepted the reservation. So the reservation constituted 
a counter offer which required a new acceptance and this view is raised from 
a contractual conception. The period of the League of Nations showed a lack 
of consistency regarding reservation to multilateral conventions, but the 
period after that showed more flexibility, that the state making many 
reservations could still become a party in regard to non- objecting states. 
After the adoption of the Convention on Prevention and Punishment of the 
Crime of Genocide 1948, different opinions arose on the admissibility of 
reservation to the convention. The advisory opinion of International Court of 
Justice on this issue gave consideration to the special characteristic of the 
convention, the intention of the parties and the universal scope of the said 
convention. The Court held that a state which has made a reservation which 
has been objected to by one or more of the parties but not by others, can be 
regarded as being a party to the convention if the reservation is compatible 
with the object and purpose of the convention. The UN reaffirmed the 
decision to cover all the conventions concluded under its auspices unless 
they contain contrary provisions. The increase in the number of participants 
in multilateral treaties made the unanimity principle less practicable. So the 
Vienna Convention in article 19 indicates the general liberty to formulate 
reservation and article 20 explains the acceptance of and objection to 
reservations other than those expressly authorized by a treaty. Reservations 
that offend peremptory norms and customary international law principles 
which are accepted and recognized by international community as a whole, 
for which no derogation is permitted, could not be compatible with the 
object and purpose of the treaty. Accordingly reservations are not allowed in 
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human right treaties. For example a state may not reserve the right to engage 
in slavery, to torture, the right on prevention and punishment of the crime of 
genocide ... etc. The birth of human rights movement transformed the 
contractual nature, and the International Court of Justice confirmed the need 
for a balance between universal and integral acceptance for humanitarian 
conventions. 
A treaty enters into force in such manner, upon such a date as a treaty 
provides or as a negotiating state may agree. In the absence of any 
provisions or agreement regarding entry into force of treaties, a treaty will 
enter into force as soon as consent to be bound by a treaty has been 
established for all of the negotiating states. Generally treaties will identify 
that they would come into effect upon a certain date or after a determine 
period following the last ratification. Multilateral treaties usually provide for 
entry into force upon ratification by a fixed number of states. For example 
Vienna Convention on the Law of Treaties 1969 itself came into effect 30 
days after the deposit of 35 ratifications. Only those states that actually 
ratified the treaty will be bound. After a treaty has come into force, its 
registration and publication are also considered essential. Article 102 of the 
United Nations Charter provides for the registration and the publication of 
every international treaty entered into by the members. The object of such 
article is to prevent secret agreements between states. 
The last step in the formation of a treaty is its application and its 
enforcement. After a treaty has been ratified, published and registered, it is 
applied and enforced.  
In the absence of contrary intention, a treaty will not operate 
retroactively, so that its provision will not bind a party prior to the state’s 
acceptance of a treaty. 
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The rule of “pacta sunt servanda” which was incorporated in article 26 
of the Vienna Convention on the Law of Treaties explains that every treaty 
in force is binding upon the parties to it and must be performed by them in 
good faith. Accordingly if a state's consent to be bound by a treaty has been 
expressed in violation of its internal law, and such violation is manifest, then 
such a state has the right not to be bound by the treaty. 
A state also has the right to avoid a treaty if the authority of a 
representative in expressing its consent is made subject to certain restrictions 
and he refrains to observe such restrictions, provided that such restrictions 
had been notified to the other negotiating state. Error is another reason for 
the invalidity of a treaty. Error is of a limited significance and has less 
importance in international law than in municipal law of contract. It may 
only be invoked by a state, if it relates to a fact or situation, which was 
assumed by the state to exist at the time when the treaty was concluded and 
formed an essential basis of consent to be bound by the treaty. Fraud is a 
cause for invalidating the consent of the state to be bound by a treaty, but it 
is rare. There is a little guidance to be found either in practice or in 
jurisprudence of international tribunals. Fraudulent conduct includes any 
false statements, misrepresentations or other deceitful proceedings by which 
a state is induced to give consent to a treaty which it would not otherwise 
have given. Corruption is another form of fraud, but it is included as a 
separate ground of invalidity. Corruption of the representative of a state is a 
new institution in international law. Article 51 of the Vienna Convention 
provides that “the expression of a state’s consent to be bound by a treaty 
which has been procured by coercion of its representative through acts or 
threat directed against him shall be without legal effect, and article 52 of the 
Convention deals with coercion of the state itself: “A treaty is void if its 
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conclusion has been procured by the threat or use of force”. “Threat or use 
of force” should be interpreted as covering economic and political pressure, 
and this is what was explained in Article 2(4) of the United Nations Charter 
which justify the conclusion that the invalidity of a treaty procured by the 
illegal threat or use of force is a principle of international law. Political and 
economic pressure create a type of treaties named unequal treaties. For 
example, those treaties which were concluded between imperialist powers 
and colonial states, or imposed by duress, or as the collective security 
agreement between the captilist states, and economic assistance agreement, 
will be unequal. Unequal treaties are not legally binding, although the 
Vienna Convention on the Law of Treaties does not contain any provision 
relating to unequal treaties. 
The Vienna Convention also introduced the idea of “peremptory 
norms” or “Jus cogens”. These type of norms are said to be fundamental in 
that states cannot agree to contradict them. For the purpose of the Vienna 
Convention they mean norms that are accepted and recognized by the 
international community of states as a whole, as norms from which no 
derogation is permitted, and which can be modified only by subsequent 
norm of general international law having the same character. Reference for 
this is made by Articles 54 – 64 of the Vienna Convention. Accordingly any 
existing treaty which is in conflict with the peremptory norm becomes null 
and void. Examples of such norms are prohibition of slavery, trading in 
slaves, and the crime of genocide. 
In the light of what is said above, the following recommendations are 
made: 
(i) The unequal treaties which  had been concluded under duress or 
political or economic pressure, or between colonial states and 
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conquered people ought to have been included in the Vienna 
Convention on the Law of Treaties 
(ii) Although the Vienna Convention has no retroactive effect, yet in 
the case of unequal treaties which constitute disgrace or 
humiliation to the state-party, an article should have been included 
in the convention regarding this subject. 
(iii) Vienna Convention on the Law of Treaties allows reservation to a 
treaty if the reservation is not prohibited by the treaty, or if the 
treaty allows only specified reservation, and in the cases not falling 
under these, reservation is allowed if it is not incompatible with the 
object and the purpose of the treaty, but it does not deal with 
reservations regarding human rights treaties. Accordingly in order 
to assess the compatibility of a reservation with the object and 
purpose of such treaties, account shall not only be taken to 
indivisibility, interdependence and interrelatedness, but more 
account should be taken of peremptory norms and international 
principles contained in it. Moreover a reservation to the human 
rights treaties should be prohibited as long as it protects the value 
and the norms accepted by the international community for the 
protection of the essential human rights .  
(iv) The Vienna convention should have an article regarding the crimes 
which violate human rights, or constitute a crime of genocide, or 
war crimes, and crimes against humanity, and this article ought to 
be applied to even non–member states to the Vienna Convention. 
(v) If Vienna Convention contains such recommendation above  or 
any other provision for the immunity of the states parties regarding 
any treaty concluded between them , it should be regarded as a 
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framework or basic constitution for all treaties and should be 
applied to the states parties and non states parties alike.      
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